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1 This copy is granted free of charge for private use of the person(s) to whom it is sent.
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2. Any person deeming himself aggrieved by this Order may appeal against this Order to the

Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench within three

months from the date of its communication. The appeal must be addressed to the Assistant

Registrar, Customs, Excise and Service Tax Appellate Tribunal, 2nd Floor, Bahumali

Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar, Asanrua, Ahmedabad- 380004

3. sfi 3{ftd qroq ri S.g.: fr ErB-f, 61qrfr zrFgr sqw Se.r {-tr lr.lfi-dtfM, rssz &-

ftqq 3 & oq frqq tzl fr BfiHE qffi rrur 6trr&R frq wq-tr stri G1fr-d o1 zrq q-M'C

erfr--d ft-qr qrq 6q fus qTaqT e fr's-g qffd fr1rT{ 61, ts-€-ol fr ts-dfr d qftqf q-d.r +1 qT(

1uTA i 6-q t m-q g*- qfr qETFid dfr qftq r eifi-o * qkiltrd qrfr emrils rft an qfrd"fr

rdB-dfuTqrieTRqr

3. The Appeal should be filed in Form No. C.A.3. lt shall be signed by the persons specified in

sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. lt shall be filed in quadruplicate

and shall be accompanied by an equal number of copies of the order appealed against (one

of which at least shall be certified copy). All supporting documents of the appeal should be

forwarded in quadruplicate.

4. G{ff-d frrq-B nd o-r frE{uT \rq G{fi-f, &' snqR qTTh--f, t, qrq qM fr Etfu=d Efl qtqft aq-rsqh
qTq fus qTaqr b BrE qfr-d 6t rTi A, crs+1 fr gilfr d qM qern q,l qrtnft 1u-+i € m-q fr

6qq$-rnnDroqfr6hfl r
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4. The Appeal including the statement of facts and the grounds of appeal shall be filed in

quadruplicate and shall be accompanied by an equal number of copies of the order

appealed against (one of which at least shall be a certified copy )

s erfro an qq, eiffi 3{?rdt ftd fr dq'r Cd {$ tiQrEd qq frffi c-& e{?rsr fr-frrrT } fr'fl qfid }
onuir & se sffi * sffi iqir +r+ qTRq q-d t$ fi{uil o1 mc"rl€T{ sqiB-d o-r+ alftq t

5. The form of appeal shall be in English or Hindi and should be set forth concisely and under

distinct heads of the grounds of appeals without any argument or narrative and such

grounds should be numbered consecutively
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funfua rfrl gTE & uftq el-dl o1 q1\"ft d,{T q-d trl grry erfi -o b qq-* & elq'dos B-ql qgrn 
t

o. The prescribed fee under the provisions of Section 129A of the Customs Act,1962 shall be

paid through a crossed demand draft, in favour of the Assistant Registrar of the Bench of the

Tribunal, of a branch of any Nationalized Bank located at the place where the Bench is

situated and the demand draft shall be attached to the form of appeal

7 {€. sJTarT b EFe €qt {@, sflT( Vo. \rd +flo-{ qtrfrq qqtD-flq fr Eco }'z sx v-fl

{id qqqT {@ q-q qrcHl6-r ldql( t vuor gtur+ e6i rfr6 gunr b Eti fr-d-r{ t tssml

gm-n orb vfio o1 sI sTo-fr B r

7. An appeal against this order shall lie before the Tribunal on payment ol 7.5o/o of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is

in dispute".

8 qrqfdq {6; c{F}Hqq 1870 }- sidrid Fqfka frq oqsp €os frq rlq' 
"neqT 

d} !ft q{ wg{f,
aTqr6q16Eraern*+aftqt

8. The copy of this order attached therein should bear an appropriate court fee stamp as

prescribed under the Court Fees Act, 1870.

sub: show cause Notice No. Vlll/10-07/Pr.Commr/O&AJ2O20-21 dated 28.12.2020 issued by

the Principal commissioner, customs, Ahmedabad to M/s Raj Borax Pvt. Ltd. located at c-1-

2402t1, GIDC, Sarigam, Tal. Umbergaon, Valsad, Gujarat and others.
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M/s Raj Borax Pvt. Ltd. situated at C-1-240211, GIDC, Sarigam, Tal.
Umbergaon, vjlsad, Gujarat, having registered office at 803, Hubtown Solaris, 8th Floor,
N.S. Phadke Marg, Near East West Flyover, Andheri [East], Mumbal-4OO 069 (lEC No.
0307 024423) [hereinafter referred to as 'the Noticee'for sake of brevity] had imported
Ground Colemanite BzOg 40o/o Natural Boron Ore. The Noticee had classified the same
under CTH 25280090 of Customs Tariff Act, 1975 and availed exemption from payment
of Basic Customs duty in terms of Sr. 130 of Notification No. 50/2017-Cus dated
30.06.2017 and Sr. 1 13 of Notification No 1212012-Cus dated 17 03.2012 as applicable
for the period from 01 .07.2017 to 15.10.2020 and 01.04 2015 to 30.06.2017
respectively.

2. An intelligence was gathered to the effect that some importers are importing
Ground Colemanite 40Vo B2O3 by classifying the same CTH 25280090 and wrongly
claiming exemption under Sr. No 130 of Notification No. 50/2017-Cus dated 30.06.2017
by mis-declaring the product as Natural Bore Ore. Acting on the intelligence, necessary
details were verified from ICES regarding import of said item and it was nottced that one
consignment under Bill of Entry No 6280505 dated 30.12.2019 of M/s Raj Borax Pvt.
Ltd. was under process for clearance from CFS-Seabird, Hazira. Accordingly, the
Deputy Commissioner, Adani Hazira Port, Hazira was requested to put the
consignment, declared under Bill of Entry No 6280505 dated 30 12 2019, on hold for
drawal of sample and further investigation.

3. The officers of SllB, Customs, Surat visited CFS-Seabird, Seabird Marine
Services Pvt. Ltd, Hazira, Surat on 14.01 .2020 wherein it was observed that CHA viz
M/s Steadfast lmpexp had filed the said Bill of Entry bearing No 6280505 dated
30 12.2019 on behalf of M/s Raj Borax Pvt. Ltd. covering eight containers of Ground
Colemanite 40o/o BzOt. Representative samples were drawn under panchnama dated
14.01 .2020 (RUD-1) in presence of two independent panchas, Shri Milind Mukadam,
Dy. Manager, CFS-Seabird, Hazira and Shri Harish Kumar, H-Card Holder of M/s
Steadfast lmpexp from one of the containers bearing No. PONU0040272 covered
under Bill of Entry No.6280505 Dated 30'12 2019 (RUD-2) The representative sample
was sent to CRCL, Vadodara vide Test Memo No 0312019-20 dated 16.0'1 .2020 (RUD-
3) to ascertain following test/parameter to confirm whether the goods declared is Boron
Ore or otherwise.

(i) Whether the sample is of goods which are found naturally on the earth or is
processed,

(ii) The nature & composition of the goods and whether the composition is same in
which they occur naturally on earth or at the time of extraction from the earth.

(iii) Whether the goods are processed using calcinations or enriched/concentrated by
using any other method and

(iv) Whether the goods are in crushed/grinded form i.e. derived from natural form.

4. The Test report dated 21.01 .2020 (RUD-4) of sample submrtted under Test
[\Iemo No 0312019-20 dated 16.01.2020 in respect of sample drawn under panchnama
dated 14.01 .2020 was received from CRCL, Vadodara which is reproduced here-under

The sample is in the form of grayish powder. lt is mainly composed of oxides of
Boron & Calcium alongwith siliceous matter.
BzOs = 41 .6% bY wt.
Cao = 27.3 % by wt.
Loss on ignition at 900 degree C = 28.9% by wt.
Loss on drying at 105 degree C = 0.8% by wt.

Above analytical findings reveal that it ls processed borate mineral colemanite

5. The above test report revealed that goods imported under said Bill of Entry were
processed Borate Mineral Colemanite. Resultantly, it appeared that the Noticee had
wrongly claimed the benefit of Sr. No. 130 of Notification No 50/2017-Cus 30 06 2017
with intention to evade the Customs duty in respect of the consignment declared under
Bill of Entry No.6280505 dated 30.12.20'19. Thus, goods declared in Bill of Entry No.
6280505 dated 30.12.2019, totally weighing 192000.000 kgs., valued at Rs. 64,19,2321
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were seized under panchnama dated 23.01 .2020 (RUD-s) in terms of the provisions of

Section 110(1) of customs Act, 1962 on the reasonable belief that the same were liable

to confiscation under Section 111(m) of Customs Act, 1962. The said goods were

subsequenfly released provisionally, by the competent authority, in terms of the

provisions of Section 1 '1 0A of the Customs Act, 1962 on the request of Noticee.

6.TheNoticeedidnotagreeWiththeTestreportgivenbyCRCL,Vadodaraand
requested the Joint CommisJioner of Customs for retesting of the sample at CRCL,

New Delhi. Accordingly, on approval of the Joint commissioner of customs, another

set of sample *r" sent to central Revenue control Laboratory, New Delhi vide Test

Memo No 12t2}1g-20 dated 02.03.2020 (RUD-6) with the following test

q ueries/parameters:

(i) whether the sample is of goods which are found naturally on the earth i.e. Natural

Colema n ite;
(ii) what is the nature & composition of the goods and whether their percentage is

same in which they occur naturally on earth or at the time of extraction from the

earth;
whether the goods are in crushed/grinded form i.e. derived from natural form;

whether the goods are processed using calcinations or enriched/concentrated by

using any other method;
WhJher the goods were processed using any other physical or chemical process,

and
lf, processing if any whether the goods can still be defined as 'Ore''

The Joint Director, GRCL, New Delhi, vide letter F. No 25-Cus/C-421219-20

(iii)

(iv )

(v)

(vi)

7.
da ted 04 06.2020 (RUD-7), submitted Re-Test report in respect of above mentioned

Test Memo which is reproduced hereunder

"The sampte is in the form of white powder. lt is mainly composed of
borates of calcium, alongwith s/lceous matter and other associated

impurities tike sitica, iron, etc. lt is having following properlies:

1. %o lt/toisture (105 degree C) by TGA =0'78
2. % Loss on ignition at (900 degree C) by TGA = 2B'9

3. % BrO3 (Dry Basis) = 37 62

4. %o Acid insoluble = 6'13

5. XRD Pattern =Concordant with Mlineral

Colemanite

on the basis of the test carried out here and available technical literature,

the sample is l,tlineral colemanite- a Natural calcium Borate (commonly

known as Boron Ore)".

8. The Joint Commissioner, SllB, Customs' Surat, vide letter F No Vlll/14-

01/silB/Boron ore/Raj Boraxllg-2} dated 16.06.2020 (RUD-8), requested the Head

chemical Examiner, CRCL, New Delhi, to send detailed report covering all the points of

test memo since the re-test report received from CRCL, New Delhi did not cover all

q uerieslq uestion naires given in the Test memo. ln response of the said letter,_the Joint

Director,'CRCt-, ruew oetrri vide letter F No 25-Cus/C-40-4712019-20 da\ed2406.2020
(RUD-g) submitted point wise reply which is reproduced as under:

"Point (1,

Point (lll)
Point (lV)
Point (V)

It&Vt) sample is colemanite, a Natural Calcium Borate

(Commonly known as Boron Ore)
The sample is in powder form (Crushed/Grinded)
The sample is not calcined
The sample is in the form of Colemanite Mineral"

9. The Joint Commissioner, SllB' Customs, Surat, vide letter F' No Vlll/14-

01/sllB/Boron ore/Ra.| Borax/19-20 dated 01.07.2020 (RUD'10), again. requested the

Head Chemical Examiner, CRCL, New Delhi to clarify whether the sample is Boron Ore

or Boron ore concentrate and the nature of process through which the sample was

enriched/concentrated with following q ueries/q uestion na ires:
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9.1 ln response to above letter, the Joint Director, CRCL, New Delhi, vide letter F.

No 25-CuslC-40-4712019-20 dated 08.07.2020 (RUD-11), sent the para-wise reply,
which as reproduced as under:

Points raised u Remarks as r your letter Commentse
Whether the samples
were in form in which
they are found
naturally on earth

Point IV
Whether the goods
are processed using
calcination or
en riched/concentrated
by using any other
method

Whether the goods
are processed using
calcination or
en riched/concentrated
by using any other
method

Samples are
not calcined

Since, the test report was not
clear as to whether the
sample was Ore/Ore
Concentrates the classification
of the product under Custom
Tariff could not be decided.

The website of ETIMADEN
(supplier of imported goods)
mentioned that BrO. contents
of the Colemanite Ore mined
are 27o/o lo 32o/o whereas the
technical data sheet of
Ground Colemanite shows the
B2O. content as 40o/o. Thus,
there must be any process
involved by which the
concentration of the product
was increased from 27-32o/o to
40o/o, i.e. it appears that the
product is enriched in

concentrator plant to obtain
concentrated product. Copy of
technical data sheet and print
out taken from website are

F.No. VIII/ I 0-07/Pr.Commr/O&A 12020-21

The website of ETIMADEN (supplier of
imported goods) mentioned that BrO.
contents of the Colemanite Ore mined
are 27o/o lo 32oh whereas the technical
data sheet of Ground Colemanite shows
the BrO3 content as 40%. Thus, there
must be any process involved by which
the concentration of the product was
increased from 27-32% to 40o/o, i.e. it
appears that the product is enriched in
concentrator plant to obtain concentrated
product. Copy of technical data sheet
and print out taken from website are
enclosed.

Natural Borates and
Concentrates thereof
(whether or not calcined)
was mentioned in
Custom Tariff. The
sample is a natural
calcium borate, Mineral
Colemanite- a Natural
Calcium Borate
(Commonly known as
Boron Ore) was
mentioned in the re ort
The sample under
reference are not
undergone any process
of calcination.
Laboratorv Cannot
comment on the

process underqone. lt
can give the final value of
o/o 8,203.

Details
mentioned in
Test Reports

RemarksPoints raised in the
Test Memo

Since, the test report was not clear as to
whether the samp
Concentrates the classification of the
product under Custom f ariff could not be
decided.

le was Ore/OreWhether the samples
were in form in which
they are found
naturally on earth

Point I The sample is
commonly
known as
Boron Ore.

enclosed
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g.2 The test report issued by CRCL, Vadodara in respect of sample of Ground

colemanite imported by the Noticee confirmed that Ground colemanite was processed

borate mineral colemanite, found rn powder form, having B2O. content as 41.6% by wt

The re-test report provided by CRCL, Delhi also confirmed the form of sample as

powder which was crushed and grinded, however, details of the processes undertaken

were not commented uPon.

10. The various material and literature available on website especially of M/s

ETiMADEN, Turkey (producer of Ground Colemanite) in respect of Boron Ore,

Colemanite, Ground Colemanite, Ore and Ore Concentrates have been analysed and

outcome is discussed hereunder:

10.1 Details and Iiterature available on website of M/s Etimaden:

10.1 .1 The study of the details available on the official website of M/s

ETiMADEN, Turkey (htip://www.etimaden.oov.tr/en) in respect of mining of colemanite,

process undertaken anA sates, etc. indicated that M/s ETiMADEN were categorizing

ineir products under two heads namely Refined Product and Final Product' Ground

Colemanite is one of the products listed under Refined Products. The Product Technical

Data Sheet of Ground Colemanite has also been found available on their website which

is downloaded and scanned image of relevant pages are reproduced hereunder.

Scan lmage No:1

AEIIMAP"HhI PRODUCT TEGHNICAL OATA SHEET

0i-Calcium Hexeborate pentahydrate

[2Ca0.3 8203,5 H,0]
CAS Number: 1318-33-8

Technical Grads: Powdsr

Packaging: 1000 k9, 2000 kg

Iwith or wlthout paltst]

General lnformstion

Colemanite ls the most commonly availabls boron
minsral. lts 8.0, conlsnt is t1010.50%. lt dissolves
slowly in water snd rapidly in acldic medium.

The ore is €nriched ln conc8ntrator plant to obtain

conceotratBd product. The concentrBted product ls

|]assed through crushlng and grindinq process8s

respectively to obtaln milled product. lt is then packaged in B

packoging unit and ready for sale.

Usage and Benefits

{ \! I

,i 
B

'i1

Glas3 and cgromlcs: lt ls used as an agont to low6r thB

and to lnc,ease rssisl8ncs aqainst th€rml shocks and
expansi0n coetliclont in glass production. Furthermore,
ceramic snd enamal qlat0 lormuletlons. 0us to tfu fusing
being close to those 0l thB othor components ln th6 blend,

fuglnq point

the tharmal n
it is used ln \ :n
temperature , Jidr"'
It provides a- .1{g-

l-./
fd n@ nilronil

)

[l#ii$:Si:,.iaf; l,l#i; IffiWodo@to$tut
rrs rfl .fl l-m l7 talgril1c-a
k 2@r0l
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lmage No:2
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rdr. mrBilergy, otsoJt 10.s kq!l.q l! lorn.d p... t.n ol slt.l tr is
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Ei
!1
El

Mlr..ll.n.our: Ground.or.m 
^ 

thc dlre,qgor o.d

.ol.m6nl!.^d 8!l(tk.cld

lmage No:3

solublllty:
I l5 slightlY $olrrt]lc ln w.t0r

Solutlon vlscosltY vnltloti

I

o.a

0.c

o.?
o

?o qq 60
IsmD!r.t!ro (€l
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' I,,,, F I r;"""' '!t r.'t ' t l
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ChBmlcal Contant;

Component
Contant

- qS Mlcron Mlc

a.o aoOO!O50% .IO.OO.O50%

CaO
A7 OO. 1.OO

sio c.oo - 6.50 q.on - 8.50

so" O 60:( rrrax O.60'6 rrax

35 pPftr E.3r 35 ppm max
O OBry! ri\.rrO.OB'% rnax

(.}.4O max 0 1-lO9{, max

M
3 0096 max 3.OO:{, nlax

SrO 1.50 rnax 1.5()96 mox

O.50 mnx t).5O1, ftlax

H6at loss 2S-OO'X rnax 25 OO't rioi

Hu 1.O()?, rrrax 1.OO*' rnoi
l-.OCl adn/nlr rlax I OO ton/.!tr nrax

El
!-,

[.t6i

iiri;"ti,',{if i:jlt''i:;€iii{}iil":
l.Eh'.r@t Orvrtopmsdr re qrrur..l
Ers FRM'rl-m lT r2llsl2olc"02

10.1.2 On going through the details and General lnformation available in scanned
lmage No 1, it is noticed that the details are in respect of Ground Colemanite wherein
the Chemical Name has been depicted as Di-Calcium Hexaborate Pentahydrate and
chemical formula is 2CaO.3 BzOr.5HzO. Technical Grade is in Powder form and sold in
packaging of 1000 Kg and 2000 Kg (with orwithout pallet). The content of BrO. is 40+/*
0.50%. Further, M/s ETIMADEN also described the aspect regarding concentration of
Colemanite Ore under General lnformation which is reproduced below:

"The Ore is enriched in concentrator plant to obtain concentrated product.
The Ground Concentrated product is passed through crushing and
grinding processes respectively to obtain milled product. lt is then
packaged in a packaging unit and ready for sale"

10.1.3 The details available on Website of M/s ETiMADEN, as discussed above,
indicates that Ground Colemanite is a concentrated product of Colemanite which
contains BrOr 40+l- 0.50% and is derived by enrichment of Colemanite in concentrator
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plant. Thereafter, such Ground Concentrated product is passed through crushing and

grinding processes respectively to obtain milled product and packaged in a packaging

unit to attain the status of ready for sale.

10.1.4. The Boron Element and its major Boron lt/inerals, availability in Turkey

and its uses have been described in detail on the website of M/s ETiMADEN wherein it

has been mentioned that Boron minerals are natural compounds containing boron oxide

in different proportions. The most important boron minerals in commercial terms are

Tincal, Colemanite, Kernite, Ulexite, Pandermite, Boracite, Szaybelite and

Hydroboracite. The main boron minerals transformed by M/s ETiMADEN are Tincal,

Colemanite and Ulexite.

10.1.5 Boron minerals are enhanced in value by M/s ETiMADEN by using various

mining methods, enriched by physical processes and converted into concentrated boron

produits. Subsequenfly, by refining and transforming into highly efficient, profitable and

sustainable boron products, it is used in many fields of industry especially in glass,

ceramics, agriculture, detergent and cleaning industries, etc. M/s ETiMADEN has

currenly 17 refined boron products in its product portfolio. Primary refined boron

products are Etibor-48, Borax Decahydrate, Boric Acid, Etidot-67, Etibor-68 (Anhydrous
'Borax), 

Zinc Borate, Borax Pentahydrate, Boron Oxide, Ground Colemanite and Ground

Ulexite. The most abundant boron minerals in Turkey in terms of reserve are Tincal and

Colemanite. ln the facilities in 4 Works Directorates under M/s ETiMADEN, mainly

Borax pentahydrate, Borax Decahydrate, Boric Acid, Etidot-67, Boron Oxide, Zinc

Borate, Calcine Tincal, Anhydrous Borax, Ground Colemanite and Ground Ulexite are

produced and supplied to domestic and international markets.

10.1 .6 M/s ETiMADEN also described the details regarding availability,

production, quality and uses of Colemanite on their website which shows that

Colemanite found in Emet, Bigadig and Kestelek deposits in Turkey is mined by the

experts of M/s ETiMADEN and is subjected to the processes of enrichment by grinding

in hi-tech concentrator facilities. After getting transformed into quality, sustained and

innovative products by the experts of M/s ETiMADEN, Colemanite is used in many

sectors. Colemanite (ZCaO.ggzOr.SHzO) which is a mineral-rich type of boron, is

crystallized in mono clinical system. According to the t\Iohs Hardness Scale' its

hjrdness is 4-4,5 and its specific weight is 2.42 gr/cm. The BzOa content of the

Colemanite ore mined from open quarry is between %27-%32. For ease of reference,

the scanned image of page containing such detail is reproduced as under:

10.2 Thus, from details available on website of M/s ETiMADEN in respect of mining of

Colemanite and production of Ground Colemanite, it is very clear that:

1. Colemanite is one of most important Boron minerals in commercial terms

which are found in Emet, Bigadig and Kestelek deposits of Turkey and mined

by Etimaden,

8
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2. The BrO3 content of the Colemanite ore mined from open quarry is between
27%-32%. However, the text "8203 content of the Colemanite ore mined from
open quarry is between %27-%32' has been deleted from the website of M/s
ETiMADEN after initiation of inquiry while the remaining detarls are the same.

3. Boron minerals i.e. Colemanite are made usable and valuable by M/s
ETiMADEN by using various mining methods which enrich the goods by
physical processes and conversion into concentrated boron products.

4. Mined Colemanite is subjected to the processes of enrichment by grinding in
hi-tech concentrator facilities available with M/s ETiMADEN and concentrated
Colemanite is produced. By this process the mined Colemanite ore having
BrO3 ranging between 27o/o-32o/o has been enhanced to Colemanite Ore
Concentrate which is sold as Ground Colemanite havrng BrO, 40%. Ground
Colemanite is a concentrated product of Colemanite produced by enrichment
in concentrator plant.

6. Ground Colemanite is sold in Powder form in packaging of 1000 Kg and 2000
Kg

11. Discussion about Ore and Ore Concentrates: The various literature available
on website in respect of Ore and Ore Concentrates has been studied and some of them
are discussed here-under.

11.1 Definition of Ore as per Petrology of Deposits:

Ore: a metalliferous mineral, or aggregate mixed with gangue that can be mined for a
profit
Gangue: associated minerals in ore deposit that have little or no value

Ore is natural rock or sediment that contains one or more valuable minerals,
typically metals that can be mined, treated and sold at a profit. Ore is extracted from the
earth through mining and treated or refined, often via smelting, to extract the valuable
metals or minerals

11.3 Definition of Ore as per Merriam Webster:

1. A naturally occurring mineral contarning a valuable constituent (such as metal)
for which it is mined and worked

2. A source from which valuable matter is extracted

1. A metal-bearing mineral or rock, or a native metal that can be mined at a profit.
2. A mineral or natural product serving as a source of some nonmetallic substance,

as sulfur

A natural aggregation of one or more minerals that can be mined, processed,
and sold at a profit. An older definition restricted usage of the word ore to
metallic mineral deposits, but the term has expanded in some instances to include non-
metallics.

9

5. Thereafter such Ground Concentrated product is passed through crushing
and grinding processes respectively to obtain Ground Colemanite.

7. Ground Colemanite is used in many fields of industry especially in glass,
ceramics, agriculture, detergent and cleaning industries, etc

11.2 Definition of Ore as per Wikipedia:

11.4 Definition of Ore as per Dictionarv.Com

11.5 Definition of Ore as per Britannica:
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11.6 Defi ition of O re Con trate as r Wiki dia:

Ore concentrate, dressed ore or simply concentrate is the product generally

produced by metal ore mines. The raw ore is usually ground finely in various

comminution operations and gangue (waste) is removed, thus concentrating the metal

component.

12. The terms 'Ores' and 'Concentrates' have been defined in the Explanatory Notes

of chapte r 26 of the HSN which mentions that the term 'ore' applies to metalliferous

minerais associated with the substances in which they occur and with which they are

extracted from the mine; it also applies to native metals in their gangue (e g

metalliferous sands"). The term 'concentrates', applies to ores which have had part or

all of the foreign matter removed by special treatments, either because such foreign

matter might himper subsequent metaliurgical operations or with a view to economical

transport".

The definitions of ore and ore concentrate discussed above shows that the term
,,Ore,' is a naturally occurring raw and native mineral which are produced by mines and

contain various ioreign m-aterial and impurities. Ore is extracted from the earth

through mining and trJated or refined to extract the valuable metals or minerals. The
,,Ore Concentrate" is dressed ore obtained by passing through the physical or physic-

chemical operation viz. cleaning, washing, drying, separation, crushing, grinding' el'
Natural Ore which is extracted irom the mines though, might have predominance of a

particular minerals but do not consist of any particular mineral alone. lt is a naturally

occurring raw and native mineral which are produced by mines and contain various

foreign riaterial, impurities and other substances and not suitable for further operations.

ore ls extracted from the earth through mining and treated or refined to extract the

valuable metals or minerals. The "Concentrate" is the form of ores from which part or all

of the foreign matters have been removed and obtained by passing through the physical

or pnysic-Ihemical operation viz. cleaning, washing, drying, separation, crushing'

grinding, etc. Therefore, it appears from the above that Natural Ore consist of various

minerals and other mrnerals and substances and therefore as such it cannot be directly

used for any further manufacturing. Whereas concentrate is the form from which part or

all of the foreign matters have been removed'

13. From the data available in EDI system of Customs, it is observed that the Noticee

is importing Ground colemanite, B2o3 4oo/o, Natural Boron Ore from United Arab

Emirates, Jupplied by M/s Asian Agro Chemical Corporation by classifying under

cTH.25280090 of customs Tariff Act, t975 and availing exemption from payment of

Basic Customs duty under Sr. 130 of Notification No. 50t2017-Cus dated 30.06.2017 by

declaring Ground iolemanite , B2o3 4Oo/o 
"s 

Boron Ore. Prior to inception of Notification

No. 50/2017-Cus, the Noticee were availing exemption from payment of Basic customs

dutyunderSr 113of NotificationNo 12t2012-Cusdated 17.03.2012asamended The

details of Ground Colemanite, B2O3 40o/o, Natural Boron Ore imported by the Noticee

and cleared through Adani port Hazira and lCD, Tumb, falling within the jurisdiction of

the Commissioner of Customs, Ahmedabad, from April , 2015 has been prepared and

attached as Annexure^Atl, N2, N3, N4, fu5 and fu6 for Financial year 2015-16, 2016-

17 , 2017-18, 2O1B-1g, 2O1g-20 & 2O2O-21 [Up to 15.10.2020] respectively to the show

Cause Notice.

14. From the data available in EDI system Of Customs, it is noticed that the Noticee

classified Ground Colemanite (Bzo. 4OYo) Natural Boron Ore as "Others" under CTH

25280090 of Customs Tariff Act, 1975. The CfH 25280090 of Customs Tariff Act, 1975

under which the Noticee declared the goods i.e. "Ground Colemanite (BzOa 40%)

Natural Boron Ore" is reproduced as under:-

Unit
Rate
of

duty
Chapter

Head

TRATES THEREOFNATURAL BORATES AND C ONCEN
HETHER OR NOT CALCINED BUT NOT

Description

2528

10
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INCLUDING BORATES PREPARED FROTVI NATURAL
BRINE; NATURAL BORIC ACID CONTAINING NOT
IVORE THAN 85% OF H3 BO3 CALCULATED ON THE
DRY WEIGHT
Natural borates and concentrates thereof (Whether or not
calcined), but not including borates separated from
natural brine; natural boric acid containing not more than
85 o/o of H3 BO3 calculated on the dry weight

252800

25280010 Natural Sodium Borates and Concentrates Thereof
(Whether or not Calcined)

KG 100h

25280020 Natural boric acid containing not more than 85% of H3
BO3 ( calculated on the dry weight )

KG 10%

25280030 Natural calcium borates and concentrates thereof
(whether or not calcined)

KG 10%

25280090 Others KG 10%

15. Statements recorded under Section 108 of Customs Act, 1962:

15.1 Statement dated 17"01.2020 (RUD-12) of Shri Dipankar Mahto, G card Holder
bearing No. Gi13Bl201B of M/s Stead Fast Impexp (CHA) was recorded before the
Superintendent of Customs (SllB), Surat, of which the relevant text is reproduced under:

Quesfion No.l : Please go through the Panchnama dated 14.01.2020 drawn af CFS-
Seabird, Al/s Seabird htlarine Services Pvt. Ltd, Choryasi, Hazira, Surat, under which
representative samples of goods declared as " Ground Colemanite, B2O3 40%o, Natural
Boron Ore", imported by Atl/s Raj Borax Pvt. Ltd under B/E No 6280505 dated
30.12.2019, has been drawn for further examination?

Ans: S/r, I have gone through the Panchnama dated 14.01 .2020 drawn af CFS-
Seabird, Al/s Seabird Alarine Seruices Pvt. Ltd, Choryasi, Hazira, Surat, under which
representative samples of goods declared as " Ground Colemanite, B2O3 4A%o, Natural
Boron Ore", imported by A/l/s Raj Borax Pvt. Ltd under B/E No 6280505 dated
30.12.2019, has been drawn for further examination. I am fully agree with the facts
recorded under Panchnama dated 14.01.2020" lwantto submitthat lwas informed by
the officers of SllB to remain present at the time of Panchnama on 14.01.2020 for drawl
of representative sample from the consignment covered under the said Bill of Entry but
due to some medical emergencies, / was unable to present myself at the scheduled
time. However, I have informed Shri Harish Kumar, H card holder of A/l/s Stead Fasf
lmpexp to remain present at the time of drawl of sample. I have fo sfafe that I also agree
with the manner in which the samples were drawn by the officers under the said
Panchnama. I also want to state that since Jan 2018, I am handling all lhe processes
related to filing of Bill of Entry, Cusfoms clearance etc in respect of Arl/s Raj Borax Pvt.
Ltd and the said B/E No 6280505 dated 30.12.2019 was also filed by me.

15.2 Statement dated 23.01 .2020 (RUD-13) of Shri Girish Mehta, Director of M/s Raj
Borax Pvt. Ltd was recorded before the Superintendent of Customs (SllB) of which the
relevant text is reproduced under:

Question No.l : Please go through the Panchnama dated 14.01.2020 drawn af CFS-
Seabird, Atl/s Seabird hrlarine Services Pvt. Ltd, Choryasi, Hazira, Suraf, under which
representative samples of goods declared as "Ground Colemanite, B2O3 40%o, Natural
Boron Ore", imported by Arl/s Raj Borax Pvt. Ltd under B/E No 6280505 dated
30.12.2019, has been drawn forfurther examination?

Ans: Slr, lhave gone through the Panchnama dated 14.01.2020 drawn af CFS-
Seabird, Al/s Seabird Atlarine Seryices Pvt. Ltd, Choryasi, Hazira, Surat, under which
representative samples of goods declared as " Ground Colemanite, B2Os 40%o, Natural
Boron Ore", imported by Atl/s Raj Borax Pvt. Ltd under B/E No 6280505 dated
30.12.2019, has been drawn for fufther examination. I am fully agree with the facts
recorded under Panchnama dated 14.01.2020. lalso agree with the manner in which
the samples were drawn by the officers under the said Panchnama. I also want to state
that since 2017, hrl/s Raj Borax Pvt. Ltd has been importing similar goods declared as

11
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"Ground colemanite, B2oj 40/o, Naturat Boron Ore" from the same supplier under

similar description. I also want to state that our company cleared most of the goods

impofted as such whereas some of the goods imported are only repacked and

retabeted, as per our customer's requirement.

15.3 Further statement dated 11 03.2020 (RUD-14) of shri Dipankar Mahto, G card

Holder bearing No. G/138/2018 of cHA M/s stead Fast lmpexp was recorded before

the Superintendent of Customs (SllB), Surat which is reproduced under:

Question No. 01 :- what is lhe buslness and address of ltl/s steadfast lmpexp?

Ans:- Att/s steadfasf lmpexp, A-301/302, Siddharth Annexe-3, Nr Plazo Hotel, NH-8,

Vemali, Dist-Vadodara-3917410 is a Custom Broker License holder and working as an

agent on behalf of importers/exporters for clearance-of imporT and export of .goods and

filing Bil of Entry, dnipping Bill, etc. on behalf of impofters/expofters. We maintain

aet|ited, itemized and up-to-date accounts. Arl/s Steadfast is a proprietorship firm and

shri Prashantha s Hegde is proprietor of the firm and having F-card. I am employee

and G card hotder of M/s Steadfast lmpexp. Att/s Steadfast lmpexp is authorized by Al/s

Raj Borax Pvt. Ltd. to represent them before customs and other allied agencies to

complete all the documentation formalities up to delivery of the lmporl co-nsig.nment or

Export of their export shipment on their behalf. I am producing the copy of authorization

letter for your readY reference.

Quesfion No. 02:- Please produce the bills/invoice raised by Atl/s Steadfast lmpexp to

M/s Raj Borax Pvt. Ltd. for the clearing/forwarding services provided to M/s Rai Borax

Pvt. Ltd.

Ans.. Slr, presently, I am not ln the posses sion of the bills/invoice raised by lttl/s
Sleadfasf t'mpexp io An/s Rai Borax Pvt. Ltd. for the clearing/forwarding servlces

provided to lvl/s Rai Borax Pvt. Ltd. I will submit the same by tomorrow'

Quesfion No.3: P/ease go through the B/E No 6280505 dated 30.12.2019 under which

goods declared as "Groind Colemanite, B2O3 40%o, Natural Boron Ore", was imported

by htl/s Rai Borax PvL Ltd?

Ans: sir, t have gone through the B/E No 6280505 dated 30.12.2019 under which

goods deciared as'icround Colemanite, B2q 4O%;o, Natural Boron Ore, was imported by

iirc n"1 Borax pvt. Ltd. I will accept that the said bill of entry was filed by htl/s Steadfast

lmpexp on behalf of lttl/s Rai Borax Pvt. Ltd.

Question No.4 : Please give the details of suppliers from which M/s Rai Borax Pvt. Ltd

have impofted the consigiment for which bills of entry filed by you since 2017-1 B?

Ans;- slr, since Jan 2018, I am handling all the processes related to filing of Bill of Entry'

Customs clearance etc on behalf of UA Aa1 Borax Pvt. Ltd. Since Jan 2018, I have filed

Bills of Entry on behalf of M/s Rai Borax Pvt. Ltd. for the consignment imported from the

iupptier Atis Borochemie (lnternational) Pvt. Ltd. and M/s Asian Agro Chemicals

corporation. Att/s Raj Borax Put. Ltd. had imported consignment declared _as 
'Borax

pentahydride' and'dround Colemanite'from Ml/s Borochemie (lnternational) Pvt- Ltd. as

well as from M/s Asian Agro Chemical Corporation.

Question No. 5 : Please give the details of directors of M/s Rai Borax Pvt. _Ltd, I'rl/s

Borochemie (lnternational) Pvt. Ltd. and M/s Asian Agro Chemical corporation?

Ans:- 
^tl/s 

Raj Borax Pvt. Ltd has 05 Directors namely, shri Alakh N Shah, shrl 6r,sh

lilehta, Shri iuresh Chandra Shukta, Shri Ahmet Yakal and Shri lsmail Algan l also

want to state that as per my knowledge shri Girish Mehta is also holding position of

director in ltl/s Borochemi; (nternational) Pvt. Ltd. as well as in M/s Asian Agro

chemical corporation. I have been requested earlier to submit the name of all the

directors in respect of M/s Borochemie (lnternational) Pvt. Ltd. as well as in ltrl/s Asian

Agro Cnenical Corporation to your office. lwilt submit the name of all the directors in

12
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respect of M/s Borochemie (lnternational) Pvt. Ltd. as well as in M/s Asian Agro
Chemical Corporation by tomorrow.

Quesfion No. 06 : On going through your answer to question no. 5 stated above, it is
noticed that I'tl/s Borochemie (lnternational) Pvt. Ltd. and lvl/s Asian Agro Chemical
Corporation are related busmess entity to importer ltl/s Raj Borax Pvt. Ltd. Whether you
have mentioned/declared the said facts during filing of Bills of Entry in respect of import
of goods by ltl/s Raj Borax Pvt. Ltd from suppliers Al/s Borochemie (lnternational) Pvt.
Ltd. or lrrl/s Asian Agro Chemical Corporation?

Ans:- Sll I have gone through my answer to question no 05 stated above. I agreed
with the facts that Arl/s Borochemie (lnternational) Pvt. Ltd. and ltrl/s Asian Agro
Chemical Corporation are related busrness entity to importer lrtl/s Raj Borax Pvt. Ltd. I
have wrongly mentioned/declared the said facts during filing of Bills of Entry in respect
of import of goods by I'l/s Raj Borax Pvt. Ltd. from suppliers Atl/s Borochemie
(lnternational) Pvt. Ltd. or M/s Asian Agro Chemical Corporation. I also want to admit
that I have filed the said Bills of entry on the basis of documents provided by lrtl/s Raj
Borax Pvt. Ltd. and they have not provided any information or documents to us tn
respect of related party before this point of time.

Ans;- St presently, I am not rn the possession of the supporting documents/check list
approved by M/s Raj Borax Pvt. Ltd., on lhe basls of which we have filed Bills of entry
since Jan 2018. Your office has already requested to submit the same earlier. I will
submit the same by tomorrow.

Question No. 08:- P/ease stale when you came to know that lt/l/s Borochemie
(lnternational) Pvt. Ltd. and M/s Asian Agro Chemical Corporation are related bustness
entity to impofter A/l/s Raj Borax Pvt. Ltd.
Ans;- Srr, at the time of drawl of sample under panchnama dated 14.01 .2020, I was
came to know that Al/s Borochemie (lnternational) Pvt. Ltd. and I'l/s Asian Agro
Chemical Corporation are related bus,ness entity to importer lttl/s Raj Borax Pvt. Ltd.

Question No. 09:- When you came to know that the importer lll/s Raj Borax Pvt. Ltd.
and lttl/s Borochemie (lnternational) Pvt. Ltd. and M/s Asian Agro Chemical Corporation
are related busrness entity whether you have pointed out to Al/s Raj Borax Pvt. Ltd.
regarding wrong declaration made in bills of entry and advised to file bill of entry by
showing related party.

Ans. Sir, we have not communicated/advised the importer I'r|/s Raj Borax Pvt. Ltd. to
declare the correct fact in their Bills of entry and other documents that lvl/s Raj Borax
Pvt. Ltd. and Atl/s Borochemie (lnternational) Pvt. Ltd and lvl/s Asian Agro Chemical
Corporation are related busmess entity. We have advised the importer to declare the
correct fact today.

Question No. 10:- Please go through your answer to question No. 0B stated above and
go through the check list for Bill of Entry No. 6656504 dated 27.01 .2020, 6749355 dated
04.02.2020, 6902058 dated 15.02.2020 and 7083183 dated 02.03.2020 produced by
you after 14.01 .2020 where you have even after knowing wrongly mentioned/declared
the facts during filing of Bills of Entry said above that M/s Raj Borax Pvt. Ltd. is not
related to lttl/s Borochemie (lnternational) Pvt. Ltd. and lrl/s Asian Agro Chemical
Corporation.

Ans"'- Slr, I have gone through my answer to question No. 0B stated above and I have
gone through the check list for Bill of Entry No. 6656504 dated 27.01 .2020, 6749355
dated 04.02.2020,6902058 dated 15.02.2020 and 7083183 dated 02.03.2020 produced
by us after 14.01 .2020 where we have even after knowing wrongly mentioned/declared
the facts during filing of Bills of Entry said above that Al/s Raj Borax Pvt. Ltd. not is
related to lvl/s Borochemie (lnternational) Pvt. Ltd. and M/s Asian Agro Chemical
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corporation. I accept that it is a fault on our paft and I will drscuss this issue with the

iipLi", and after iaking their approval, we will declare the correct fact in Bills of entry

and related documents to be filed in future.

Question No. 11 :- Please go through the Para 1 0 of customs Brokers Licensing

nigri"iion",2O1B (Notificatioh No. ltJZOtA-Custorns (N.7.) dated 14th May,201B) and

yoi, ,nr*u, to question no. 05, 06 and 07. lt was also observed that on several times

you have not 
'made 

compliance to this , office timety and not co-operated the
'investigation properly. Please also go specificalty through your answer to que-stton No.

0g & 1b. ft appears'that you not fulfilled the obligation mentioned in Para 10 of Customs

Brokers Licensing Regitations, 2018 (Notification No. 41/2018-Cusioms (N.7.) dated

14th May, 201 B). Please submit your comments.

Ans:- s4 lhave gone through the Para 10 of customs Brokers Licensing Regulations,

2018 (Notificatioi No. qt/21t8-Customs (N.T.) dated 14th lvlay,201B) and my answer

to question no. 05, 06 and 07. I also accept that on several times I have not made

compliance to this office timety and not co-operated the investigation properly. I have

also gone specificalty through my answer to question No- 09 & 10. I accept that we

have" not fuifitrca tne obligition mentioned in Para 10 of Customs Brokers Licensing

Cegutations,2018 (Notifiiation No.41/2018-Customs (N'T') dated tlt! Uay' 2018) l

asiure that we witt always fulfitl the obligation mentioned in Para 10 of Cusloms Brokers

ti""nsing Regulations,20lB (Notification No.41/2011-customs (N.7.) dated 14th Alay'

201 B) in future.

15-4 statement dated 13.03.2020 (RUD-15) of shri Dipankar Mahto, G card Holder

bearing No. G/138/2018 of cHA M/s stead Fast lmpexp was recorded before the

Superiitendent of Customs (SllB), Surat and the same is reproduced under:

Question No. 01:- Please go through your statement dated 1 1 .03.2020 recorded under

Section 108 of the Cusfomi Act, 1962 before the Superintendent, SllB, Customs, Surat

and offer your comments?

Ans:- s4 I have gone through my statement dated 11.03.2020 recorded under section

108 of the Customs Act, 1962 beiore the Superintendent, SllB, Customs, Surat. I agree

with the facts recorded in my said statement dated 11.03.2020 and in token of agreeing

with the same, I put my dated signature on it.

Question No. 02:- Please go through your answer to question no. 05 _o-f 
statement

dated 11.03.2020 recorded under section 108 0f the customs AcL 1962 before the

iiperintendent, S//8, Cusfoms, Surat, wherein you have assured that you will submit

the details of directors of Arl/s Rai Borax Pvt. Ltd., l,tt/s Borochemie (lnternational) Pvt'

Ltd. and lrtl/s Asian Agro Chemical Corporation. Please produce the same'

Ans:- Sir, I have gone through my answer to question no. 05 of statement dated

1 1 .03.2020 recordbd under 
-Section 

108 of the Customs Act, 1962 before the

superintendent, sllB, customs, suraf, wherein I have assured that I will submit the

deiaits of directors of A/t/s Rai Borax Pvt. Ltd., ltrt/s Borochemie (lnternational) Pvt Ltd'

and M/s Asian Agro Chemicil Corporation by 12.03.2020. lam producing herewith list

of directors of IVTs Ra1 Borax Pvt. Ltd. and Atl/s Asian Agro Chemical Corporation and

Ml/s Borochemie tntemational Pvt. Ltd. As per the list, there are 05 directors in Al/s Rai

Borax Pvt. Ltd. namely shri Girish D. Mehta, shrl suresh B. shukla, shri Alakh N. Shah'

Shri Ahmet Korkut Yakal and Shri tsmail Enes Algan whereas there are 04 directors in

u/s asian Agro Chemicals Corporation namely Shri Alakh Natwarlal Shah, Shrl Girish D

llehta, Shri Ahmet Korkut Yaial and Shri lsmait Enes Algan; there are 09 directors of

lvt/s Biorochemie lnternational Pvt. Ltd. namely shri tsmail Enes Algan, shri Ahmet

Korkut Yakat, shrl Naresfrch andra Balchandra shukla, shrl suresh B shukla, shri

sytiia va*at, Shri Tiong Hin Won, Shri Girish D itlehta, Shri Alakh Natwarlal Shah, and

shri Berit Behire Algan. From the sald /lst of directors of atl three company, I find that

Shri Girish D Mehti, Shri Alakh Natwartal Shah, Shri Ahmet Korkut Yakal, Shri lsmail

EnesAlganarecommondirectorsinatltheabovementionedcompanies.

1.4
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Question No. 03:- Please go through the definition of "related" as per Rule 2(2) of
Gusfoms Valuation (Determination of Price of lmported Goods) Rules, 2007,
reproduced as under:-

Persons shall be deemed to be "related" under Rule 2(2), if -
i) They are officers or directors of one another's busrnesses;
ii) They are legally recognized partners rn busrness,
iii) They are employer and employee;

iv) Any person directly or indirectly owns, controls or holds 5%o or more of the
outstanding voting stock or shares of both of them;

v) One of them directly or indirectly controls the other;
vi) Both of them are directly or indirectly controlled by a third person;
vii) Together they directly or indirectly control a third person;
viii) They are members of the same family.

Please go through your answer to question no. 02 of stated above and definition
of "related" as per Rule 2(2) of Customs Valuation (Determination of Price of
lmported Goods,) Rules, 2007, reproduced as above and Please offer your
comments.

Ans;- Slr, I have gone through my answer to question no. 02 of stated above and
definition of "related" as per Rule 2(2) of Customs Valuation (Determination of
Price of lmported Goods) Rules, 2007, reproduced as above. I accept that as per
Rule 2(2) of Customs Valuation (Determination of Price of lmported Goods,) Rules,
2007, that lvl/s Asian Agro Chemical Corporation as well as Att/s Borochemie
lnternational Pvt. Ltd. are related busrness entity to impofter M/s Raj Borax Pvt. Ltd. I
again accept that we have wrongly mentioned/declared the said facts during filing of
Bills of Entry in respect of import of goods by Al/s Raj Borax Pvt. Ltd. from supplier ltl/s
Asian Agro Chemical Corporation lvl/s Borochemie International Pvt. Ltd. I also want to
admit that I have filed the said Bills of entry on the basis of documents provided by ltl/s
Raj Borax Pvt. Ltd. and they have provided us wrong information in respect of related
parly before this point of time.

I am also producing Annexure to Form No. 3CEB furnished under Section 92E of
the lncome Tax Acl1961 by lvl/s Raj Borax Pvt. Ltd., tt is clear that lvl/s Asian Agro
Chemical Corporation as well as ltl/s Borochemie lnternational Pvt. Ltd. are related
busrness entity to importer lvl/s Raj Borax Pvt. Ltd.

Question No. 04:- You are requested to go through your answer to question no. 07 of
statement dated 1 1 .03.2020 recorded under Section 108 of the Cusfoms Act, 1962
before the Superintendent, SllB, Customs, Suraf, wherein you have assured that you
will submit the supporting documents/check list approved by ltrl/s Raj Borax Pvt. Ltd., on
the basls of which you have filed Bills of entry since Jan 2018 by 12.03.2020. Please
produce the same.

Ans:- I have gone through my answer to question no. 07 of statement dated 11.03.2020
recorded under Section 108 of the Customs Act, 1962 before the Superintendent, SllB,
Customs, Surat, wherein I have assured that I would submit the suppofting
documents/check list approved by M/s Raj Borax Pvt. Ltd., on the basis of which I have
filed Bills of entry since Jan 2018 by 12.03.2020. I wants to submit that lt4/s Antrans
Loglstlcs lndia Pvt. Ltd., lvlumbai is mainly authorized by hrl/s Raj Borax Pvt. Ltd. for
Cusloms documentation and clearance. As M/s Antrans Loglstlcs lndia Pvt- Ltd. is not
registered as CHA at Adani Hazira Poft, Surat therefore they have outsourced lttl/s
Steadfast lmpexp for customs documentation and clearance to in respect of A4/s Raj
Borax Pvt. Ltd. at Adani Hazira Port. Accordingly, any communication to M/s Raj Borax
Pvt. Ltd. is sent via lvl/s Antrans Loglstics lndia Pvt. Ltd. and vice versa. Accordingly, we
used to sent the check list before filing of Bills of entry to M/s Antrans Logistics lndia
Pvt. Ltd. and ltl/s Antrans Logrstlcs lndia Pvt. Ltd. used to sent the same to A/l/s Raj
Borax Pvt. Ltd. for approval. Similarly M/s Raj Borax Pvt. Ltd. used to sent the approved
check list to Al/s Antrans Logistlcs lndia Pvt. Ltd. and thereafter, Arl/s Antrans Logistlcs
lndia Pvt. Ltd. used to sent the same to us and on the basrs of which we used to file Bill
of Entry on behalf of lvl/s Raj Borax Pvt. Ltd. I am producing the print out of the sarnples
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of communication made for the approval of check list for your reference. I am also

plrotducingchecklistwhichwassentforapprovalfortheperiod20lB-19.

15.5 Statement dated 16.03.2020 (RUD-16) of Shri Prashantha s Hegde, Proprietor

and F card Holder bearing No. F/09/20'16 of cHA M/s Stead Fast lmpexp was

recorded before the superintendent of customs (sllB), surat which is reproduced

under:

Question No. 01:- Please go through the statement dated 11.03.2020 of shri Dipankar

iriiuio, G Card Holder l eltsatzoial of lrrt/s Steadfast lmpexp recorded under Section

108 of the customs act, tgaz before the superintendent, sllB, customs, surat and

offer your comments?

Ans:.Sir,lhavegonethroughthestatementdatedll'03.2020ofShriDipankar
Uahato, C Cara Hoider ( G/138/2018) of l,rl/s Steadfast lmpexp recorded under Section

108 of ihe Cusfoms Act, 1962 before the Superintendent, SllB, Customs, Surat. I agree

with the facts recorded in the said statement dated 11.03.2020 of Shri Dipankar Mlahato

and in token of agreeing with the same, I put my dated signature on it'

Question No. 02:- Please go through the statement dated 13.03.2020 of shri Dipankar

ilahato, G Card Hotder ( aheatzoiq of htt/s Steadfast tmpexp recorded under Section

108 of the Cusloms Acit, tg6Z before the Superintendent, SllB, Customs, Surat and

offer your comments?

Ans;-Slr,lhavegonethroughthestatementdated13.03.2020ofShriDipankar
t\lahato, G Card Uoider ( G/138/2018) of Al/s Steadfast lmpexp recorded under Section

108 ot ihe Customs Act, 1902 before the Superintendent, SllB, Customs, Surat. I agree

with the facts recorded in the said statement dated 13.03.2020 of Shri Dipankar Atlahato

and in token of agreeing with the same, t put my dated signature on it'
t admit t-hat lvys Borochemie (lnternational) PvL Ltd and Al/s Asian Agro

chemical corporation are related buslness entity to impofter tttl/s Rai Borax Pvt. Ltd. we

iiiu *rongty' *entioned/declared the said facts during filing of Bills ot .r1tryin respect

oi iriport 
"of goods by M/s Rai Borax Pvt. Ltd. from suppliers Al/s Borochemie

(lnternational) 
"Pvt. 

Ltd.'or lvl/s Aiian Agro Chemical corporation. I also wa.nt to admit

ihat we have' filed the said Bills of entry on the basrs of documents provided by Atl/s Rai

Borax Pvt. Ltd- and they have not provided any information or documenfs to us tn

respect of related PaiY to us.

.t5.6 Statement dated 14 10.2020 (RUD-17) of Shri Ankur shah, Business Head,

Authorized person & son of shri Alakh shah, Director of M/s Raj Borax Pvt. Ltd. was

recorded before the Superintendent of customs, sllB, surat in question-answer form

which is produced as under:

Question No.l : Please explain in details of business activity of trtl/s Raj Borax Pvt Ltd',

C-1-2402/1 , GIDC, Sarigam, Tal. Umbergaon, Valsad, Guiarat?

Answer: Sir, lttl/s Raj Borax Pvt. Ltd.' C-1.2402/1 , GIDC, Sarigam, Tal.'t)io"rgaon, 
Valsad, Guiarai are engaged in manufacturing of Boron based chemicals'

viz. Bo"rax 6ecahydrate,- Disodium, Octaborate, Tetrahydrate, Potasium Tetrabo-rate etc'

/ a/so stafe that Att/s Rai Borax Pvt. Ltd. is also engaged in trading activity.of Ground

Colemanite and Borax Fenta hydrate and operating from same premises. We used to

importgoodsdeclaredasGroundColemanite,inpackof1200kgs.ofEti-Atladen'
iii"yiro. lrtl/s Asian Agro Chemicals Corporation-11F-09, Amenity Center Tower-2,

ni-jiirru Al-Hamra, RAS;/ Khaimah, tJnited Arab Emirates and Borax Penta Hydrate

from Boro chemie lnternational PTE Ltd, Singapore. we sell the Ground colemanite as

suchwithoutanyfurtherprocessingandwithoutchangeinpacking./nsome.casesas
p,er customer's requirement only wZ repack the same without any processing in pack of
'iS *gs and S0 kgs in bag of irlis Rai Borax Pvt. Ltd. and cleared in name of Colemanite
pow"der to custo-mers. I iurther state that Ground Cotemanite has been imported only for

traiiig purpose however Borax Penta Hydrate has been used in trading as wel/ as a/so

used is raw material for manufacturing having manufacturing facility at M/s Rai Borax

Pvt. Ltd., C-1-2402/1 , GIDC, Sarigam' Tal. lJmbergaon, Valsad, Guiarat
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Quesfion No.02 Please give the details Ground Colemanite imported since April,
2015 from Adani Port, lCD, Tumb and lCD, Ankleshwar.
Answer:- I have regularly imported Ground Colemanite since 2015 from Adani Port,
two/three consignment have been imported through lCD, Tumb and no consignment of
Ground Colemanite has been imported through lCD, Ankleshwar. The details of such
impori are available in your EDI Sysfem. I further sfafe that we imported Ground
Colemanite (Calcium Borate) B2O3 40%o of Atlls Etimaden, Turkey by declaring it in
export documents as "Ground Colemanite, B2Os 40%o, Natural Boron Ore" from only
supplier Atl/s Asian Agro Chemicals Corporations, U.A.E. under similar description since
Apr 2015 and I further state that all the consignments of Ground Colemanite imported
since 2015 are similar in all respect.

Quesfion No. 03:- Please state applications and use of Ground Colemanite and also
provide the name of your customers who used to purchase Ground Colemanite?
Answer:- Sir, major use of Ground Colemanite is in Ceramic lndustry for manufacture
of Ceramic Glaze htlixture commonly known as Frit and little quantity are used in
agriculture as micro-nutrient for plant growth. ln both cases Ground Colemanite are
used as such without any processing. Our prime customers of Ground Colemanite are
manufacturer of 'Ceramic Glaze Arlixture commonly known as Frit and manufacturer of
fertilizers. lttl/s Sunshine Glass Company Pvt. Ltd, Anand, htl/s Dakshinamurti Glass &
Ceramics Pvt. Ltd, Kheda, Al/s SVAI CERA Pvt. Ltd, Ankleshwar, Atl/s Dayal Fertilizers
PvL Ltd, hileerut and Atl/s Oswal Agrochemicals & Fertilizers Pvt. Ltd., Pune are our
main customers.

Question No.04: Please give under which CTH you are declaring under Customs for
payment of Customs duty"
Answer : We are declaring Ground Colemanite, BzOs 40%, Natural Boron Ore under
25280090 and are availing exemption from payment of Basic Cusfoms duty as Sr. 130
of Cusfoms Notification No. 50/2017 dated 30.06.2017 by considering Ground
Colemanite, B2O3 40% as Boron Ore and before this we were availing exemption from
payment of Basic Customs duty as Sr. 113 of Customs Notification No. 12/2012-Cus
dated 17.ffi.2412 as amended vide Notification No 28/201S-Cus dated 30.04.2015

Quesfion No.05: Please go through CTH 25280090 of Customs Tariff Act which is
reproduced as under:-

Natural calcium borates and concentrates thereof 10%
whether or not calcined

25280090 Others KG 10%

As stated above that you have declared Ground Colemanite under CTH
25280090. As the Ground Colemanite imported by you is a form of Calcium Borate, it is
correctly classifiable under CTH 25280030 instead of 25280090. Please offer your
comments.

Chapter
Head Description Unit

Rate
of

dutv
2528 NATURAL BORATES AND CONCENTRATES THEREOF

(WHETHER OR NOT CALCTNED), BUT NOT
INCLUDING BORATES PREPARED FROM NATURAL
BRINE; NATURAL BORIC ACID CONTAINING NOT
MORE THAN 85% OF H3 BO3 CALCULATED ON THE
DRY WEIGHT

252800 Natural borates and concentrates thereof (Whether or not
calcined), but not including borates separated from
natural brine; natural boric acid containing not more than
85 % of H3 BO3 calculated on the dry weight

25280010 Natural Sodium Borates and Concentrates Thereof
(Whether or not Calcined)

KG

25280020 Natural boric acid containing not more than 85% of H3
BO3 ( calculated on the dry weight )

KG 1o%

25280030 KG
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Answer:- sir, t have gone through the cTH 2528 of Customs Tariff Act, reproduced as

above. Ido not agrie with the fact that the goods, i.e. Ground Colemanite (Natural

Boron ore) inpoied by us falts under "Natural calcium Borate and concentrates

thereof" and therefore correct classifiable under CTH 25280090'

Question No.06:- Ptease state what is definition of 'ore'. whether ore can be used

directly without any processing on it.
Answer:- Since I am not a technical person, I cannot comment '

Question No.07:- Please go through your answer to Question No" 02 of this statement

wherein you have stated that supplier of imporled Ground colemanite [Ground
cotemanite (Brq40%) Natural Boron orel is M/s Asian Agro chemicals corporation

and producer is t4/s Etimaden, Turkey. P/ease a/so go through the print out taken from

website of lvl/s Etimaden (http://www.etimaden.gov.tr/en) wherein it is mentioned that

,,The Bzos content of the colemanite ore mined from open quarry is between

%27-%32"

P/ease a/so go through the print out of 'product technical data sheet' of Colemanite

(calicium aoritel take-n from website of Att/s Etimaden and categorized at their website

as "Refined Product" wherein it is mentioned that

,'The ore is enriched in concentrator plant to obtain concentrated product. The

Concentrated product ls passed through crushing and grinding processes resp.ectively

to obtain mitled product. lt is then packaged in a packaging unit and ready for sale"

Please offer your comments.
Answer:- Sii, We understand from our supptier M/s Asian Agro Chemical Corporation

that lv/t/s Etimaden has many mining sites atllover Turkey, different grades an-d types of

Boron Minerals with varying'perceniages of BzOs content are mined. Ground Colemanite

(Natural Boron Ore) hiving 40% B2O3 content is imported by us. We are not aware
'about 

the process followed by lttl/s Etimaden mentioned on their website.

Question 08: whether there is any difference between colemanite and Ground

Colemanite?
Answer:- Ground colemanite is a natural Boron ore obtained after carrying out

some physicat process like crushing and grinding. we have no idea about washing

done on it.

Question 09:- ls there any relation between M/s Asian Agro Chemical corporation and

Al/s Raj Borax Pvt. Ltd.
Answer:- Yes. there are 04 common directors namely shri Alakh Natwarlal shah, shrl

Girish D firlehta, Shri Ahmet Korkut Yakal and Shri lsmait Enes Algan in Atl/s Asian Agro

Chemical Corporation and M/s Rai Borax Pvt Ltd'

Question No. 10:- Please go through the statement of shri Dipankar ltlahto, G card

iolder bearing No. G/138/2018 of CHA lvl/s Stead Fasf lmpexp, recorded on

1 1 .01 .2020, dited t 5.05.2020, statement of Shri Prashantha S Hegde, Proprietor and F

card Hotder bearing No. F/09/2016 of cHA Atl/s stead Fast lmpexp, recorded on

16.03.2020 before tlhe Superintendent, SllB, Surat under Section 108 of Customs Act'

1962. Please also go through the definition of "related" as per Rule 2(2) of .customs
Vatuation (Determiiation of Price of lmported Goods) Ru/es, 2007, reproduced as under

and offer your comments:-
Persons shall be deemed to be "related" under Rule 2(2)' if -
i) They are officers or directors of one another's bustnesses;

ii) They are tegally recognized partners rn bustness,'

iii) They are employer and employee;
ivj Any'person direZtly or indirectly owns, controls or holds 5%o or more of the

outstanding
voting stock or shares of both of them;

v) One of them directty or indirectly controls the other;
ul Aotn of them are directly or indirectly controlled by a third person;

vii) Together they directly or indirectly control a third person;
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viii) They are members of the same family.
Answer:- Sir, / have gone through the statement of Shri Dipankar hlahto, G card
Holder bearing No. G/138/2018 of CHA Atl/s Stead Fast lmpexp, recorded on
11.01.2020, dated 13.03.2020, statement of Shri Prashantha S Hegde, Proprietor and F
card Holder bearing No. F/0912016 of CHA hrl/s Stead Fast lmpexp, recorded on
16.03.2020 before the Superintendent, S//8, Surat under Secfion 108 of Customs Act,
1962 and I agree with the facts recorded in the said statements and in token I put my
dated signature on these. I have also gone through definition of "related" as per Rule
2(2) of Customs Valuation (Determination of Price of lmported Goods) Rules,
2007, reproduced as above. I accept that as per Rule 2(2) of Cusfoms Valuation
(Determination of Price of lmported Goods) Rules, 2007, that Arl/s Asian Agra
Chemical Corporation are related busrness entity to importer htl/s Raj Borax Pvt. Ltd. I
again accept that we have wrongly mentioned/declared the said facts during filing of
Bills of Entry in respect of import of goods by ttl/s Raj Borax Pvt. Ltd. from supplier Atl/s

Asian Agro Chemical Corporation during the period from 2015 to Apr-2020.

Question 11: Please go through the description of goods under CTH 25280030 of
Custom tariff under CTH 25280030, reproduced as under:-

Chapter
Head

Unit
Rate
of
duty

2528 NATURAL BORATES AND CONCENTRATES
THEREOF (WHETHER OR NOT CALCINED), BUT
NOT INCLUDING BORATES PREPARED FROTM

NATURAL BRINE; NATURAL BORIC ACID
CONTAINING NOT MORE THAN 85% OF H3 BO3
CALCULATED ON THE DRY WEIGHT

25280030 KG 10o/o

Description

Natural calcium borates and concentrates thereof
ether or not calcined

Please also go through fhe Sr. No. 130 of Customs Notification No. 50/2017
dated 30.06.2017, wherein benefit of Customs Notification No" 050/2017 dated
30.06.2017. which provides for NIL Baslc Customs Duty is available only for the import
of Natural Borates (Boron Ore) and not available for its concentrates falling under
heading 2528 of Customs Tariff and offer your comments.
Answer:- I have also gone through the description of goods under CTH 25280030 of
Custom tariff under CTH 25280030, reproduced as above. I also gone through fhe Sr.

lVo. 130 of Customs Notification No. 50/2017 dated 30.06.2017, wherein benefit of
Cusfoms Notification No. 050/201 7 dated 30.06.201 7.

We understand that the goods imported by us is "Ground Colemanite (BzOs 40%)
Natural Boron Ore" is not a concentrate and falls under Natural Borates (Boron Ore)
classifiable under 25280090. Hence, the benefit of Customs Notification No. 050/2017
dated 30.06.2017, which provides for NIL Easic Customs Duty is available

Quesfion 12: Whether the goods imported by you i.e. Ground Colemanite (BzOs 40%)
Natural Boron Ore is Calcium Borate or Not?
Answer:- I am not aware that goods imported by us i.e. Ground Colemanite (BzOs

40%) Natural Boron Ore is Calcium Borate or Not.

15.7 lnquiry was extended to the manufacturer of Ceramic Glaze fi/ixture (frit) and
statement of Shri Gopal Krishna Triphati, Head R&D, M/s Nahar Colour and
Coating Pvt. Ltd. was recorded on 25.08.2020 wherein he inter-alra stated that they
directly used Calcium Borate (Colemanite) having a0% b 44oh BzOe ?S melting agent
without any processing for production of Ceramic Glaze Mixture. He further stated that
they required only examining the percentage of oxides present in Colemanite (Calcium
Borate) and according to variation in oxides present they used the Colemanite. lt means
if it contains higher percentage of oxides they used less quantity of Colemanite and if it
contains less percentage of oxides they used more quantity of Colemanite.

15.8 During investigation in a similar enquiry by D R.1., Surat, in respect of import of
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"ULEXITE" described as "uLEXITE BORON ORE" manufactured by same producer

M/s ETiMADEN, Turkey and supplied through same trader M/s Asian Agro chemicals
Corporation, UAE, ii has been found that said product i.e., "ULEXITE" is a

ioncentrated product of natural boron ore. The said investigation in respect of import of

"uLEXtTE',described as "ULEXITE BORON oRE" by M/s Indo Borax and chemicals
Ltd, 302, Link Rose Building, Linking Road, Near Kotak Mahindra Bank, santacruz

west, I\rlaharashtra has been completed and as per Testing report of M/s ETiMADEN

(RUD -18) ( RUD-7 of the show cause Notice no. DRI/AZUiSRU-06/2020/lndo-Borax

aateO rcn)n020). M/s Pegasus Customs House Agency Pvt. Ltd., CHA of M/s

lndo Borax and ChemicalJ Ltd uide letter dated 03.07 2020 had submitted copies of

import documents of tVI/s lndo Borax which included the test report of 'uLEXlTE',

supplied by M/s ETiMADEN, Turkey showing the description of the goods supplied

as.

"l.Jlexite, Concentrated, Granular, ln Bulk 3-125mm"

The Show Cause Notice issued by DRI also mentions that the test report of the

consignmentimportedas.ULEXITEBoRoNoRE,wasobtainedandasperTeSt
Repo"rt of chemical Examiner, Grade-1, central Excise & customs Laboratory,

Vadodara all such imported items were'processed mineral Ulexite'. (RUD-19) (RUD- 6

of the show cause Notice No. DRI/AZUISRU-06/2020/|ndo-Borax dated 1611212020)

It is pertinent to mention that as per the literature available on the website of M/s

ETiMADEN, ULEXITE Granular is a refined product having lesser concentration of Bzo:

i.e, 30% in comparison to their product "Ground colemanite" which is having minimum

concentration of Bzos at 4oo/o. Hence, it is clear that "Ground colemanite" is a more

refined and concentrated product and the test report of the producer in case of
,,ULEXITE" declared it as concentrated product and the presence of higher akage of

BzO: makes it more concentrated. However, no such test report of the producer M/s

eiinlleOgf.f has been disclosed by the Noticee in the present case through e-sanchit

porta l/customs dePa rtment.

16 OUTCOME OF INVESTIGATION:

16.,1 . ln view of the discussions in the aforesaid paras, it appeared that the Noticee

were engaged in import and trading of Ground colemanite, B2o3 40ok produced by M/s

ETiMAD'Eli Turkey. The said product was imported from United Arab Emirates,

supplied by M/s Aiian Agro Chemical Corporation. The Noticee classified Ground

colemanite B2o3 4}ok under cTH 25280090 of customs Tariff Act, 1975 and availed

exemption by declaring as Natural Boron ore from payment of Basic customs duty

under Sr. t3O ot ruotitication No.50/2017-Cus dated 30.06.2017 and Sr 113 of

Notification No. 1212012-Cus dated 17 03.2012 as amended vide Notification No

2Bl2015-Cus dated 30.04.2015 for period from 30.06.2017 to 15.10.2020 and

01 04 2015 to 30.06 2017 respectively.

16.2 lt further appeared that the Noticee imported Ground colemanite Bro3 40ok for

trading purpose and generally the same has been sold as such without any further

pro."Iring and without change in packing. ln some cases, as per customer's

iequnemJnt they have only repicked without any processing in pack of 25 kgs and 50

kgs in bag and sold in name of colemanite Powder to customers. Ground colemanite is

,"rinry ,J"a as such without further process in Ceramic lndustry for manufacture of

ceramic Glaze Mixture commonly known as Frit and some quantity are used in

ajricutture as micro-nutrient for plint gro6h. The inquiry made from manufacturer of

C-eramic Glaze mixture also shows that Ground colemanite having BzOs 40% are utilized

direc y without further process in manufacture of ceramic Glaze Mixture (frit)

.,|6.3 lt further appears that the term "ore" is a naturally occurring raw and native

mineral which are produced by mines and contain various foreign material and

impurities. ore is extracted from the earth through mining and treated or refined to

exiract the valuable metals or minerals. The "Ore Concentrate" is dressed ore obtained

[V pr."ing through the physical or physic-chemical operation viz. cleaning, washing,

Oryi'ng, ru;urrtioi, crushing, grinding, etc. Natural Ore which is extracted from the
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mines though might have predominance of a particular minerals but do not consist of
any particular mineral alone. lt is a naturally occurring raw and native mineral which are
produced by mines and contain various foreign material, impurities and other
substances and as such not suitable for further operations. Ore is extracted from the
earth through mining and treated or refined to extract the valuable metals or minerals to
make it usable. The "Concentrate" is the form of ores from which part or all of the
foreign matters have been removed and obtained by passing through the physical or
physic-chemical operation viz. cleaning, washing, drying, separation, crushing, grinding,
etc. Therefore, it appears from the above that Natural Ore consist of various minerals
and other minerals and substances and therefore as such it cannot be directly used for
any further manufacturing. Whereas concentrate is form, from which part or all of the
foreign matters have been removed.

16.4 ln view of the foregoing discussions and details available on website of M/s
ETiMADEN, Turkey, it appears that Colemanite is one of most important Boron minerals
in commercial terms which are found in Emet, Bigadig and Kestelek deposits of Turkey
and mined by M/s ETiMADEN. The B2O3 content of the Colemanite ore mined by M/s
ET|MADEN from open quarry is between 27%-32%. Boron minerals i.e. Colemanite are
made usable and valuable by M/s ETiMADEN by using various mining methods which
are enriched by physical processes and converted into concentrated boron products.
lVlined Colemanite is subjected to the processes of enrichment grinding in hi{ech
concentrator facilities available with M/s ETiMADEN and by this process concentrated
Colemanite is obtained. Further, by this process the mined Colemanite ore having BrO3
ranging between 27ok-32o/o has been enhanced to produce Colemanite Ore
Concentrate which is sold as Ground Colemanite having BzOg 40ok fhe content of BrO3

has also been confirmed as 4'1 .6% and 37.620/o by CRCL, Vadodara and CRCL, New
Delhi respectively. Thus, Ground Colemanite is a concentrated product of Colemanrte
produced by enrichment in concentrator plant and after passing through crushing and
grinding processes packed in bag and sold in Powder form. The CRCL, Vadodara and
CRCL, New Delhi also confirmed the form of sample grinded and crushed powder.
Further, M/s ETiMADEN also categorized Ground Colemanite as refined product at
their website. Thus, Ground Colemanite B2O40o/o produced by M/s ET|MADEN is Ore
Concentrate.

16.5 lt also appears from the above discussions at para 15.8 that if the producer's test
report (for their product 'ULEXITE) described their product of lesser concentration as
'concentrated,'then the test repods which are being supplied by M/s ETiMADEN with all
its consignments, have not been disclosed to this Customs department with intent to
claim the consignment as'Natural Boron Ore'for availing the exemption benefits under
Sr No. 113 of the Not No 1212012-Cusdtd 17 032012 (till 30.06 2017) and Sr no 130
of the Not No 50/2017-Cus dtd.30.06.2017 (from 01 .07 2017 onwards)

16.6 It appears that the Noticee classified Ground Colemanite (BrO3 40%) Natural
Boron Ore as "Others" under CTH 25280090 of Customs Tariff Act, 1975 Further, it
also appears that Ground Colemanite is Natural Calcium Borate and separate entry of
item having description Natural Calcium Borates and concentrates thereof is available
at CTH 25280030 of Customs Tariff Act, 1975. Hence, appropriate classification of
Ground Colemanite is CTH 25280030 of Customs Tariff Act, 1975. Thus, the Noticee
has wrongly classifred Ground Colemanite (B,03 40o/o) under CTH 25280090 of
Customs Tariff Act, 1975 and the same is required to be re-classified under CTH
25280090 of Customs Tariff Act, 1975

16.7 lt also appears that as per Sr No 130 of Notification No 50/20"17-Cus dated
30062017 and Sr. 113 of Notification No. 1212012-Cus dated 17 03.2012 as amended
vide Notification No 281201S-Cus dated 30.04.2015 the NIL rate of Basis Customs duty
has been prescribed on the goods i.e. Boron Ore falling under chapter heading 2528 ot
Customs Tariff Act, 1975. From the Chapter Heading 2528 of Customs Tariff Act, 1975
it is noticed that Natural borates and concentrates thereof fall under the said chapter
heading. Thus, conjoint reading of Sr. No. 130 of Notification No 50/2017-Cus dated
30.06.2017 and Sr. 113 of Notification No. 1212012-Cus dated 17.03 2012 as amended
vide Notification No 2Bl201S-Cus dated 30 04.2015 and corresponding description of
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goods indicates that the exemption has been extended only to Boron ore not to

concentrate of Boron ore.

16.8 lt further appears that Ground colemanite imported under Bill of ,Entry No

6280505 dated 30.12.2019 totally weighing 192000.000 Kgs., valued at Rs. 64,19,2321

has been seized under section 110(1) of customs Act, 1962 being liable for

confiscation under section 1 1 1(m) of customs Act, 1962 which was subsequently

ierer.ea provisionally by the competent authority on request of the Noticee under

provisions of Section 1 1 0A of the Customs Act, 1962

16.9 lt also appears that the Noticee imported Ground colemanite, B2o3 40ok by

oectaring the same as Natural Boron ore and cleared it through Adani Port Hazira and

LCO, fuirn falling within the jurisdiction of the Commissioner of Customs, Ahmedabad

from April, 2ots.-rne Bills of 
'Entry 

filed by the Noticee for the period from 01.04.2015 to

16 12.2019 have been assessed finally. After initiation of inquiry, the Bills of Entry filed

by the Noticee 1rom 01 .04.2020 have been assessed provisionally and th-e No^ticee paid

Blsic Customs duty @ b% as per Sr No 120 of Notification No. 50/2017-Cus dated

30.06 2017

17. DEMAND OF DUTY: -

17.1 lt appears that imported goods declared as "Ground colemanite (Bro3 40%)

Natural Boion Ore" by the Noticee are concentrate of Natural Calcium Borate, however,

the Noticee had mii-declared the description as ''Ground Colemanite (Bro3 40%)

Natural Boron ore" instead of "concentrates of Natural calcium Borate " or

"concentrates of Boron ore" and wrongly claimed and availed the benefit of exemption

knowingly and deliberately with intent to evade customs duty from payment-of Basic

Custom"s'duty under Sr. Nb 130 of Notification No. 50/2017-Cus dated 30.06 2017 and

sr. No 113 0f Notification No. 12t2012-Cus daled 17.03.2012 as amended vide

Notification No 2Bl2015-Cus dated 30.04.2015 for period from 01.04 2015 to
30.06.2017 and 01 .07.2017 to 15 10.2020 respectively by wrongly declaring Ground

colemanite, B2C,3 4}oh as Boron ore with intention to evade customs duty amounttng to

ns 2,Sz,z3,gd4/- as detailed in Annexures A-1, A-2, A-3, A4, A-5 & A-6 to the Show

cause Noticeforthe period 2015-16, 2016-17,2017-18,2018-19, 2019-20and2020-21

iup to r s I o zo20l respectively. The fact that Ground Colemanite B2o3 40ak imported by

ih". ,r" in fact concentrate of Natural Calcium Borate is clearly evident from the

pro""r. and literature discussed by M/s ETiMADEN on their website in respect of

bround Colemanite wherein they have clearly stated that after mining from open quarry,

enrichment in concentrator plant has been done and enhanced content of BrO: from

27 ok-32ok to make it usable and after passing through crushing and grinding processes

and pacting sold in Powder form. Therefore, the Noticee, despite knowing that the

gooos OectJreo as Boron Ore imported by them are in fact Ore Concentrate, wrongly

Italmed and availed the benefit of the above mentioned notification which is available

only to Boron ore. By the aforesaid acts of willful mis statement and suppression of

facis, the Noticee hid snort-paid the applicable Customs Duty and other allied

Juties/taxes by way of deliberate mis-representation, willful mis-statement and

rrf pr"..ion of iacts in order to evade the differential duty leading to revenue loss to the

g;;urnr"nt exchequer. Also, the subject imported goods appear.to be classifiable

inder tariff item No. 25280030 whereas the Noticee appears to have willfully mis-

classified the same under tariff item no. 25280090. lt appears that it is not the case

where the Noticee was not aware of the nature and appropriate classification of goods'

However, the Noticee has willfully mis-declared the description to evade payment,of

Custom Duty and also mis-classifi;d the goods to evade payment of Customs duty The

Noticee have willfully suppressed material facts and nowhere in the customs document

mentioned the fact ihat they are related business entity to the supplier of goods M/s

Aii"n agro Chemical iorporation as per Rule 2(2) of Customs .Valuation
(Determinition of Price of lmported Goods) Rules, 2007. The Noticee has been

iegularly importing these goods and importing company and supplying company are

alJo relited' business entitly and thus, they are very well aware about the nature and

condition of the said goods which 'Concentrates of Calcium Borate'. Therefore, the

Noticee suppressed these vital facts from the department and cleared these goods by

self-assessing the same under cTH 28250090 claiming the benefit of Notification No'
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50/2017-Cus dated 30.06.2017 (Serial No 130), paying NIL BCD, as the said goods
appear to be 'Concentrates of Natural Borate' instead of 'Natural Boron Ore'. Hence, the
provisions of Section 28(4) of Customs Act, '1962 for invoking extended period is clearly
attracted in this case. The differential Duties on imports are liable to be demanded and
recovered from them under Section 28(4) ot Customs Act, 1962 along with applicable
interest under Section 28AA of Customs Act, 1962.

19. Section 1144 of Customs Act, '1962 provides for penalty for short levy or non-
levy of duty in certain cases. ln the instant case, the mis-declaration of description and
classification is intentionally made and the Noticee also appears liable to penalty under
Section 114A of the Customs Act as short payment of duty is on account of /due to
reason of willful mis-statement or suppression of facts on their part. The Noticee also
appears liable for penalty under Section 114AA of the Customs Act, 1962 as they have
rntentionally suppressed material facts and nowhere in the customs document
mentioned the fact that the importer are reiated business entity to the supplier of goods
M/s Asian Agro Chemical Corporation as per Rule 2(2) of Customs Valuation
(Determination of Price of lmported Goods) Rules, 2007

19.1 The Noticee have imported 13986 MTS of Boron Ore Concentrate, totally valued
at Rs 46,28.40,366/-, and wrongly claimed and availed the benefit of exemption from
payment of Customs duty under Sr. No. 130 of Notification No. 50/2017-Cus dated
3006.2017 and Sr. No 113 of Notification No 1212O12-Cus dated 17 032012 as
amended vide Notification No 281201S-Cus dated 30.04.2015 for period from
01 04.2015 to 30.06.2017 and 01 .07 2017 to 15 10 2020 respectively by mis-declaring
Ground Colemanite, B2O3 40ok as Boron Ore. Out of said goods, goods totally weighing
192 Mts, totally valued at Rs. 64,19,2321, imported under Bill of Entry No. 6280505
dated 30.12.2019, had been seized on the reasonable belief that the same were [able
for confiscation under Section 1 1 1(m) of Customs Act, 1962 and the same were
subsequently released provisionally by the competent authority. Further, balance goods
weighing 13794 MTS, totally valued at Rs. 45,65,46,606/-, which are not available for
seizure have been imported in contravention of the provisions of Section 46(4) of the
Customs Act, 1962. For these contraventions and violations, the total goods fall under
the ambit of smuggled goods within meaning the Section 2(39) of the Customs Act,
1962 and hence appear liable for confiscation under the provisions of Section 1 '1 1(m) of
the Customs Act, 1962 in as much as wrongly claiming and availing the benefit of Sr.
No 130 of Notification No. 50/2017-Cus dated 30 06 2017 and Sr No '1 13 of
Notification No. 1212O12-Cus dated 17.03 2012 as amended vide Notification No
2812015-Cus dated 30 04.2015. The Noticee have wrongly claimed the goods imported
to be ores and the importer is liable for penalty under Section 112(a) & (b) of the said
Act for such acts of contravention.

20. Shri Girish Mehta, Director of the Noticee was responsible for import and he
knowingly with intention to evade customs duty wrongly claimed and availed the benefit
of exemption from payment of Customs duty as Sr. No. 130 of Notification No. 50/2017-
Cus dated 30.06.2017 and Sr. No 113 of Notification No. 1212O12-Cus dated
17 03 2012 as amended vide Notification No 28/2015-Cus dated 30.04 2015. Thus. it
appeared that Shri Girish Mehta had contravened the provisions of Customs Act and
failed to comply with provision of Customs Act and thereby rendered himself liable for
penalty under Section 112(a) & (b), Section 114AA & 117 of Customs Act, 1962.

21. lt appears that the Customs House Agent M/s. Steadfast lmpexp made wrong
declaration at the time of filing the Bills of Entry on behalf of the Noticee and

18. lt appears that the Noticee classified Ground Colemanite (BrO3 40ok) as Natural
Boron Ore under "Others" CTH 25280090 of Customs Tariff Act, 1975 whereas
Ground Colemanite is Natural Calcium Borate. A separate entry of item having
description of Natural Calcium Borates and concentrates thereof is available at CTH
25280030 of Customs Tariff Act, 1975. Hence, appropriate classification of Ground
Colemanite is CTH 25280030 of Customs Tariff Act, 1975. Thus, the Noticee have
wrongly classified Ground Colemanite (Brq 40ok) under CTH 25280090 of Customs
Tariff Act, 1975, which is required to be rejected and appropriately to be classified under
CTH 25280090 of Customs Tariff Act, 1975
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suppressed the correct description of the goods and the material fact that the overseas

.ri'pfi", i.e M/s. Asian Agro Ghemical Corporation, UAE and the importer ie. Mis.

i"l'eor"r private LimiGd are related business entity. Therefore, M/s Steadfast

irir"rp have failed to fulfill their obligation prescribed under Customs Brokers

Li;;;;;g Regutations, 2013 and Customs Brokers Licensing Regulations, 201B Such

acts of jmiss-ion and commission on part of M/s. Steadfast lmpexp have rendered

themllabletopenaltyunderSectionllz(a)&(b)oftheCuStomSAct',1962.

22. ln view of the above, show cause Notice No. Vlll/10-07/Pr c ommtlo&N2020-21

daled 28.122020 was issued wherein the Noticee were called upon to show cause as

to why:

The classification of tariff item 25280090 declared as "Ground colemanite

(BrO340%)NaturalBoronOre"givenintheBills-ofEntry,asmentionedin
Ann"rrt". A-1, A-2, A-3, A-4, A-5 & A-6 to this Show cause Notice should

not be rejected and the goods be correctly classified under tariff item No.

25280030 as "Natural Calcium Borate and concentrates thereof";

TheexemptionofBasicCustomsDuty(BCD)under(i)NotificationNo'
1212012-Cusdated'17.032012,asamended(Sr.No113)(ti||30062017)
and (ii) Notification No.50/2017-Cus dated 30.06.2017, as amended (Sr No

130) (01.07.2017 onwards) should not be disallowed;

Differential Customs duty amounting to Rs. 2,57,73,3841- (Rupees Two

CroreFiftySevenLakhseventyThreeThousandThreeHundredEighty
four Only) as detailed in Annexure A-1 , A-2, A-3, A-4, A-5' A-6 and

consolidated in A-7 to the show cause Notice, leviable on Boron ore

concentrate imported by declaring as Boron ore should not be demanded

and recovered from them under Section 28(4) ofthe Customs Act, 1962;

The goods having assessable value of Rs. 46,28,40,366/' imported by

*ronfy claiming th-e same as Boron Ore as detailed in Annexure A-1 , A-2, A-

3, A;'A-5, A-61nd consolidated in A-7 to the Show Cause Notice should not

be freiO as liable to confiscation under Section I 1 1(m) of the Customs Act,

1962,

lnterest should not be recovered from them on the differential customs duty

as at (ii) above, under Section 28AA of the Customs Act,1 962;

Penalty should not be imposed on them under Section 112(a) & (b) of the

Customs Act, 1962

Penalty should not be imposed on them under section 1'l44 of the customs

Act, 1962.

Penalty should not be imposed on them under section 114AA of the customs

Act,1962

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)PenaltyshouldnotbeimposedonthemunderSectionllToftheCustoms
Act,1962

(x) Protest lodged by them should not be vacated and customs duty of Rs'

26,48,4441- paid Lnder protest towards their differential duty liability should

not be adjusted against their total differential duty liabilities'

23. Penalty in terms of the provisions of section 112(a\ & (b), section 114AA and

Section 117 of the Customs Rci, tgOZ was proposed on Shri Girish Mehta, Director of

M/s Raj Borax Pvt. Ltd. Penalty in terms of the provisions of section 112(a) & (b) of the

Customs Act, 1962 was proposed on M/s. Steadfast lmpexp'
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Defence submisstons

24. The Noticee filed their written submissions vide their letters daled 12.8.2021 and
3.11.2021 wherein it was submitted that:

! The term 'Boron Ore' has not been defined in the exemption Notification or the
Customs Tariff and therefore the same has to be defined as per the commercial
understanding of the said term. Reliance was placed on the case laws of [Vl/s

United Offset Process Pvt. Ltd. reported at 1988 (38) ELT 568, M/s Metagraphs
reported at 1996 (BB) ELT 630 (SC) M/s Alpine lndustries reported at2003 (152)
ELT 16 (SC), M/s G S Auto lnternational reported at 2003 (152) ELT 3 (SC), M/s
Vasantham Foundry reported at 1997 (94) ELT 32 (SC) and M/s Connaught Pizza
Restaurant (P) Ltd. reported at2012 (286) ELT 321 (SC)

> ln terms of the definition of 'Ore' in the Kirk-Othmer's Encyclopedia of Chemical
Technology and Merriam Webster dictionary, the goods imported by them were
covered under the category of Boron Ore.

> The imported goods were not free from associated impurities such as silica, iron,
etc. and as such cannot be termed as Boron Concentrates

> The increase in the BrO3 content was not owing to any chemical treatment
including calcinations

)" The test reports and the clarifications from the CRCL, New Delhi point to the fact
that the imported goods were Boron Ores and not concentrates. The test report
was not challenged and had to be accepted as true and correct. Reliance was
placed on the case law of M/s Hira Steel Ltd. reported a|2016 (343) ELT 1058 (T)
which was upheld by the Supreme Court as reported at 2018 (361) ELT 4283 (SC)

i The only process or activity undertaken in the concentrator plant was the
movement of ores on a conveyor belt and manual picking of boron ores as per
sizes and segregation from unwanted stones, clay and other impurities. Thus, the
term 'concentrator plant' was a misnomer

! Classification of a product would be dependent on its constituents and nature and
not the claims made on the website. Reliance was placed on the case laws of M/s
Trading Engineering (lndia) Pvt. Ltd. reported at 1997 (91) ELf 74 [), N//s Blue
Star reported at 1980 (6) ELT 280 (Bom) and M/s Leukoplast (lndia) Pvt. Ltd.
reported at 1985 (20) ELT 70 (Bom)

.,, The supplier had issued certificate daled 15.2.2021 which claimed that the
imported goods were Boron Ores.

> The term 'Ore' included 'concentrates' within its scope. Ore is a genus whereas
concentrate is a species and is nothing but an enriched and prepared ore.
Reliance was placed on the case laws of [Vl/s Mineral and Metals Trading
Corporation of lndia reported at 1983 (13) ELT 1542 (SC), M/s Hindustan Gas and
lndustries Ltd reported at 2006 (204 ELf 693 (T) M/s Bhavani Minerals reported
at 2019 (366) ELT 1041

> Department cannot add words to the exemption Notification and the entry did not
refer to'boron ore in as extracted form'. Reliance was placed on the case laws of
M/s Rohit Pulp & Paper Mills Ltd reported at 1990 (47) ELT 491 (SC), tVI/s Bharat
Cottage lndustries reported al 1992 (59) ELT 30 (Bom) and M/s Ralliwolf Ltd
reported at 1992 (59) ELT 220 (Bom)

! ln the context of dutiability of iron ores/ iron concentrates it had been clarified that
the process of crushing and screening without special treatment is not sufficient to
convert an ore into a concentrate vide Circular daled 17.2.2012 issued from F.No.
332t1t2012-TRU

)> lmport of Ulexite by another importer viz. M/s lndo Borax and Chemicals Ltd.
cannot have a bearing on the present case. Reliance was placed on the case law
of M/s Classic [Vlarble Company Pvt Ltd reported at 2020-TIOL-1422-CESTAT-
MUM

> The Show Cause Notice was invalid in absence of challenge to the already
assessed Bills of Entry. Reliance was placed on the case laws of M/s ITC Ltd.
reported at 2019 (368) ELT 216 and M/s Escorts Ltd. reported at (1994) Supp 3
SCC 86

i' The assessments for the period from 1.4.2020 lo 15.10.2020 were provisional and
demand under Section 28@) of the Customs Act cannot be raised when the
assessment was pending finalisation.

25



F.No. VIIV I 0-07/Pr.Commr/O&A 12020'21

), The ingredients of Section 28(4) of the customs Act were not present in the case

and aJ such the demand was barred by limitation. Reliance was placed on the

case taws of M/s Aban Lloyd offshore Ltd. reported at 2006 (200) ELT 370 (sc)

and M/s lt/aruti Udyog Ltd. reported a|2002 (147) ELT 881 (T)

z The goods had been correctly declared by them in the Bill of Entry and as such the

alleg-ationsofsuppression/miS-representationwerebaseless,RelianceWaS
prr"""a on the case laws of M/s sirthai lndia Ltd. reported at2020 (371)ELr 324

ir) anO Mls Densons Pultretaknik reported at 2003 (155) ELT 211 (SC)

> in" imported goods had been duly examined by the department _and 
hence

suppression cainot be alleged. Reliancetas placed on the case law of M/s Nizam

Sugar Factory reported at 2006 (197) ELT 465 (SC)

> Th; goods had been correcfly described by them which was confirmed by the

repori of CRCL, New Delhi and as such the goods were not liable to confiscation

under section 11 1(m) of the customs Act. Reliance was placed on the case laws

of M/s Nitish Tools reported at2009 (237)ELT 482 (T) and M/s Kirti sales reported

at 2008 (232) ELT 151 (T)

); since the imported goods were not liable to confiscation, penalty under section

i12 of lhe Customs Act was not imposable. Reliance was placed on the case laws

of tvl/s Northern Plastic Ltd reported at'1998 (101) ELT 549 (SC) and [r//s Sirthai

Superuuare lndia Ltd reported a|2020 (371) ELT 324 (T)

> ln ihe case of M/s Bussa Overseas & Properties P Ltd. reported al 2004 (1463)

ELT304(Bom)itwasheldthatoncegoodsareclearedforhomeconsumption
theyceasetobeimportedgoodsandconsequentlyarenotliabletoconfiscation
under Section 111 of the Customs Act. The above decision was maintained by

Supreme Court as reported at2004 (163) ELT 4160
> ieirafty under Section 112(b) can be imposed only when mens rea is-proved

beyond reasonable doubts. ileliance was placed on the case laws of Akbar

Bairuddin Jiwani reported at 1 990 (47) ELT 161 (SC), M/s wooltex-Associates

Lported at.199B (99) ELT 24Sg), tr/l/s SirisAqua Ltd. reported at2000 (115) ELT

f do g1, M/s SIJ Electronics CompTech reported at2o01 (129) ELT 528 (T) IV/s R

n Spinning Mills P Ltd, reported at2oo4 (171) ELT 54 (T) and Mazir-ur-Rahman

reported al2004 (174) ELT 293 (T)

> lnierest was not chargeable when the demand itself was not sustainable. Reliance

was placed on the ca"se law of IVI/s Pratibha Processors reported at '1996 (BB) ELT

12 (SC)
> There was no collusion or wilful mis-statement or suppression and as such penalty

under section 114A of the customs Act was not imposable. Reliancelvas placed

on the case laws of M/s Videomax Electronics reported a|2011 (264) ELT 466 (T)

and M/s Hindustan Steel Ltd. reported at'1978 (2) ELT J159 (SC)

! The purpose for inserting section 114AA had been laid down by the standing

CommitteeonFinancelzoos-ooltotheeffectthattherehavebeeninstances
where export was on paper only and such serious manipulators could escape penal

action even when no goods were actually exported. section 114AA was inserted to

provideforpenaltyi"nsuchcasesandassuchthesaidprovisionswerenot
applicable in this case

>Section.l14AAoftheCustomsActappliedonlytolndividualsand.nottothe
company.ReliancewasplacedonthecaselawofM/slTcLtd.reportedatl99S
(104) ELr 151 (r)

, it.," proposal io. impose penalty under section 117 was not sustainable since

penalty was already proposed under other sections

25. Shri Girish Mehta filed his written submissions vide his letter dated 12 8 2021

wherein it was submitted that:

>, The demand itself was not sustainable and as such the proposal to impose penalty

onhimwasnotsustainable'Reliancewasplacedonthecaselawsofl\I/sHt\/M
Limitedreportedatlgg5(75)ELT497(SC)andM/SBalakrishnalndustries
reported at 2006 (201) ELT 325 (SC)

F The Show Cause f.roii"" OiO noi specify whether clause (a) or (b) of Section 1 12

was applicable to him which amounts io violation of principles of natural iustice

Reliance was placed on the case law of M/s Amrit Foods reported at 2005 (190)

ELr 433 (SC)
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Section 1 1 1(m) was applicable only in cases where the goods did not correspond
in respect of value or any other particular which was absent in the case. Thus, the
goods were not liable to confiscation.
The goods are not liable for confiscation where only classification/ exemption was
in dispute. Reliance was placed on the case laws of M/s Northern Plastic Ltd.
reported at 1998 (101) ELT 549 (SC) and M/s Sirthai Superware lndia Limited
reported a|2020 (371) ELT 324 J).
ln the case of M/s Bussa Overseas & Properties P Ltd. reported at 2004 (1463)
ELT 304 (Bom) it was held that once goods are cleared for home consumption
they cease to be imported goods and consequently are not liable to confiscation
under Section 11'1 of the Customs Act. The above decasion was maintained by
Supreme Court as reported at2004 (163) ELT A160
Penalty under Section 1 12(b) can be imposed only when mens rea is proved
beyond reasonable doubts. Reliance was placed on the case laws of Akbar
Badruddin Jiwani reported at 1990 (47) ELT 161 (SC), /l/s Wooltex Associates
reported at 1998 (99) ELT 245 I), M/s Siris Aqua Ltd reported at 2000 (1 15) ELT
186 (T), M/s SIJ Electronics Comp Tech reported at2001 (129) ELT 528 (T), N//s R
A Spinning Mills P Ltd. reported al 2004 (171) ELT 54 (T) and Mazir-ur-Rahman
reported at2004 (174) ELT 293 (T)
The purpose for inserting Section 1 14AA had been laid down by the Standing
Committee on Finance (2005-06) to the effect that there have been rnstances
where export was on paper only and such serious manipulators could escape
penal action even when no goods were actually exported. Section 114AA was
inserted to provide for penalty in such cases and as such the said provisions were
not applicable in this case.
The proposal to impose penalty under Section 117 was not sustainable since
penalty was already proposed under other sections

> They had declared the description and classification of goods in Bill of Entry on the
basis of the documents made available by the importer and as such they had not
indulged in any mis-declaration.

), As per the clarification of the Board vide Circular No. 30/2017-Cus dated
18.7.2017, the results of the re-test are to be considered without prejudice to the
results of the first test. This principle was also laid down in the case law of M/s
HKT Minings Pvt. Ltd. reported at2010 (259) ELT 735 (T)

> They had not been informed by the importer that the overseas supplier i.e. M/s
Asian Agro Chemical Corporation, UAE was their related business entity.

)- The facts of the case did not reveal an element of mens rea on their part and no
role was attributed to them so as to invoke the provisions of Section 112(a) & (b) of
the Customs Act, 1962. Reliance was placed on the case law of M/s Amritlakshmi
Machine Works reported a|2016 (335) ELT 225 (Bom)

i ln absence of allegation of wrong declaration of value, the issue pertaining to
related person is not detrimental to the cause of the revenue.

; There was no evidence to prove that they had declared the wrong description of
goods in the Bill of Entry

; No proceedings had been initiated against them under the Customs Broker
Licensing Regulations, 2013 and as such the proposal to impose penalty under
Section 112(a) & (b) of the Customs Act, 1 962 was not justified.

27 . Personal hearing in the matter was held on 29J0.2021 wherein Ms. Anjali
Hirawat, Advocate and Shri Girish Mehta appeared before the undersigned and
reiterated the written submissions made in the reply daled 12.8.2021 . A compilation of
case laws and legal provisions was submitted and a week's time was sought for
submitting the summary of the arguments.
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26. M/s Steadfast lmpexp filed their written submissions vide their letters dated
28 1 2021 and 29.10.2021 wherein it was submitted that:

Record of Personal Hearinq



27.1 Personal hearing with respect to M/s Steadfast lmpexp was held on 29.1O 2021

wherein shri M H Raval, Authorised signatory appeared and reiterated the

submissions made in their written submissions dated 28 1'2021 '
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Discussions and findinqs

28. I have carefully gone through the Show cause Notice, relevant case records and

the Noticees' submissions both, in written and in person'

29. The issues for consideration before me are as under:

(i) Whether the goods imported by the Noticee, declared by them as
,Ground colemanite (8203 40%) Natural Boron ore' merit classification
under Tariff ltem 25280090 0r under Tariff ltem 25283000 as 'Natural

Calcium Borate and concentrates thereof'.

WhetherthegoodsimportedbytheNoticeearecoveredunderthe
category of 'Boron Ore'or'Boron Ore Concentrate''

Whether the benefit of exemption of Basic Customs Duty(BGD) under (a)

Sr.No.113ofNotificationNo.12t2012-CusdatedlT'03.2012,asamended
(till30.06.2017)and(b)Sr.No.130ofNotificationNo.50/2017-Cusdated
iO.OO.ZO1z as'amended (from 01.07.2017 onwards) is admissible in

respect of the goods imported by the Noticee'

(ii)

(iii)

30. lt has been contended by the Noticee that the term 'Boron ore' has not been

defined in the exemption Notificition or the Customs Tariff and therefore the same has

to be defined as per the commercial understanding of the said term. ln this reference

irrey nau" argued that the goods imported by them were covered under the category of

Boron Ore a"s per Kirk-Otfimer's Encyclopedia of Chemical Technology and Merriam

webster dictionary. lt is an undisputed fact that the term 'Boron ore' has not been

defined in the relevant exemption Notification or the customs Tariff and accordingly, I

alree tnat the said term has to be analysed in terms of the commercial understanding

aid literature available with respect to ihe said terms. Adhering to the said principles,

the definition of the terms 'oie' and 'ore concentrate', as available in literature/

dictionary, is reProduced under:

(1) Definition of Ore as per Petrolo vofDepos, ts:
Ore a metalliferous mineral, or aggregate mixed with gangue that

can be mined for a Profit.
Gangue:assoclatedmineralsinOredepositthathavelittleornovalue

(2)
Ore ls
valuable minerals, typicalty metals that can be mined, treated and

a profit. Ore is e'xtracted from the eafth through mining and

or'refined, often via smelting, to extract the valuable metals or mine

Definition of Ore asper Wikipedia:
natural rock or sediment that contains one or

(s) Definition of Ore as pe r Merriam Webster:

more
sold at
treated
rals.

2.

1

1

a naturally occurring mineral c
(such as metal) for which it is m
a source from which valuable m

ontaining a valuable constituent
ined and worked.
atter is extracted.

(4) Definition of Ore as per Dictionarv.Com
i metat-bearing mineral or rock, or a native metal, that can be

mined at a Profit.
2. a mineral or natural product serving as a source of some

nonmetallic substance, as sulfur.

(5) Definition of Ore asper Britannica:
A natural aggregation of one or more

processed, and sold at a profit. An older defi
minerals that can be mined,
nition restricted usage of the
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word Ore to metallic mineral deposlts, but the term has expanded in some
rnstances to include nonmetallics.

(6) Definition of Ore Concentrate as per Wikipedia:

Ore concentrate, dressed Ore or simply concentrate is the product
generally produced by metal Ore mines. The raw Ore is usually ground
finely in various comminution operations and gangue (waste) is removed,
thus concentrating the metal component. Comminution is the reduction of
solid materials from one average particle size to a smaller average particle
size, by crushing, grinding, cutting, vibrating, or other processes.

The Ores obtained from the earth contain large quantities of foreign
matter.
These unwanted impurities, e.g. eafth particles, rocky matter, sand
limestone etc. present in an Ore are called gangue or matrix.
Prior to the extraction of the metal from the Ore, it is necessary to
separate the Ore from the gangue. This separation can often be
achieved by physical means srnce mineral and gangue generally occur
as separate so/rd phases.
Ihe process of removal of gangue from the Ore is technically known
as concentration or Ore dressing and the purified Ore is known as
concentrate.

(8) Definition of Ganqu e as Der Wikioedia:
ln mining, gangue is the commercially worthless material that surrounds,
or is closely mixed with, a wanted mineral in an Ore deposit.

30.1 The above definitions, as available from the technical literature, indicate that
'Ore' is a naturally occurring raw and native mineral produced by mines and contains
various foreign material and impurities. The term 'Ore Concentrate' has also been
equated with the term 'Dressed Ore' and the technical literature referred above
indicates that such Ore Concentrate/ Dressed Ore is obtained by removal of the gangue
from the Ore by physical means. As per the technical literature reproduced
hereinabove, the associated minerals in Ore deposit that have little or no value are
generally known as gangue. Conjoint reading of the definitions of 'Ore', 'Ore

Concentrate/Dressed Ore' and 'Gangue' leads to the inference, in relation to ores, that
the process of removal of mrnerals having insignificant value is termed as concentration
and the resultant product, after having undergone such processes, is known as
'concentrate'.

"The Ore is enriched in concentrator plant to obtain concentrated
product. The Ground Concentrated product is passed through
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(7) Definition of 'Concentration of Ores' as per askiitians.com:

30.2 ln the instant case, the goods under consideration are Ground Colemanite
having concentration of B2O3 eQual to 40% which is evident from the Bills of Entry filed
by the Noticee. Further, the test report of CRCL, Vadodara indicates that the
concentration of BzO: is 41 .60/o and the test report of CRCL, New Delhi indicates that
the concentration of B2O3 is 37.62%. The Noticee is also not disputing the facts
regarding the concentration of BzO: in the goods under consideration as shown in both
the test reports. The B2O3 content of the Ground Colemanite ore mined by M/s
ETiMADEN, which happens to be the source entity for the goods under consideration,
from open quarry is between 27o/o-32ok and there is no dispute regarding this fact. This
fact clearly indicates that the concentration level of BzO: in respect of the goods under
consideration has been enhanced as compared to the concentration level as found in
the Ore mine from the open quarry. Such enhancing of the concentratton level of BzO:
has been achieved by way of treatment of the Ore in concentrator plant which is evident
from the general informatron of the said product as available on the website of M/s
ETiMADEN of which the relevant text is reproduced under.
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crushing and grinding processes respectively to obtain milled
product. lt is then packaged in a packaging unit and ready for sale"

30.3 The fact that physical activities of removal of unwanted stones, clay and other

impurities have been undertaken by M/s ETiMADEN is also evident from the certificate

dated 15.02.2021, issued by M/s ETiMADEN, which has been submitted bythe Noticee

alongwith their submissions dated 12.8.2021 .

"After extracting the mineral, as you may know, it is nof posslb/e to se//

extracted mass together with the stones and other unwanted material

since any of the customers do not want to pay for these unwanted stones

clav a.nd other impurities which are phvsicallv separated. Then the lumps

are subjected to pulverization to make 75 micron powder.

no chemical treatment done. Even calcination is not ca

Boron lumps having B2O3 content ranging from 38-42% are simply
powdered wherein crystollagraphic structure is never changed.

The process of what we called as concentration is solely physical in nature

and involves physically removing of stones/ impurities/ other
substances"

The above certificate amply demonstrates that the Ore has been subjected to the

physical process of gangue removal.

30.4 The Noticee has contended that the increase in the BzOr content was not owing

to any chemical treatment and the only process or activity undertaken in the

concentrator plant was the movement of ores on a conveyor belt and manual picking of

boron ores as per sizes and segregation from unwanted stones, clay and other

impurities. The technical literature, as reproduced at para 30 hereinabove, nowhere

specifies that the enhancement of percentage of the main element i.e. Bzo: should be a

result of any chemical treatment. Analysis of the technical literature draws an inference

that the meie activity of removal of unwanted impurities i.e. minerals having insignificant

value by physical means is sufficient to qualify the resultant product as concentrate. ln

the instant case, the Noticee themselves have stated that segregation of unwanted

stones, clay and other impurities from the Boron ore was undertaken in the

concentratoi plant by manual picking of boron ores. ln other words, activity of removal

of unwanted impurities i.e. minerals having insignificant value by physical means has

been undertaken on the Boron Ores and as such the Said goods assume the character

of 'Concentrated Boron Ore' as per the technical literature as discussed hereinabove. ln

light of the said facts, the contention of the Noticee is not tenable.

30.5 Further, the Noticee have argued that the imported goods were not free from

associated impurities such as silica, iron, etc. and as such cannot be termed as Boron

Concentrates. ln this regard it is to mention that the technical literature does not specify

that the 'concentrate' is required to be totally free of associated impurities. The

technical literature merely specifies that the process of removal of minerals having

insignificant value is termed as concentration and the resultant product, after having

undlrgone such processes, is known as 'concentrate'. ln the instant case, the said

condition has been met with in as much as the Noticee themselves are also not

disputing the fact that the process of manual picking of boron ores as per sizes and

segregriion from unwanted stones, clay and other impurities has been undertaken.

Thus, the argument advanced by the Noticee is not maintainable.

30.6 Noticee have advanced the plea that the test reports and the clarifications from

the GRCL, New Delhi point to the fact that the imported goods were Boron ores and not

concentrates. lt has also been argued that the test report has not been challenged and

has to be taken cognizance of in light of the case laws cited by them. The test report of

the CRCL, New Delhi does not expressly mention that the samples were not

concentrates. The test report merely states that the sample is mainly composed of

borates of calcium alongwith other associated impurities and mentions its properties'

The further clarification issued by the CRCL, New Delhi mentions that the sample is a

Natural Calcium Borate and sample is not calcined. At this juncture it needs to be

Here, there is
rried out. The
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emphasized that the issue under consideration is neither the test between Natural V/s
Artificial OR Calcined V/s Not calcined. ln fact, the very definition of the term 'Ore'
indicates that ores are naturally occurring minerals containing valuable constituent
alongwith other associated minerals/ impurities. Thus, a reference to Ore inevitably
refers to Natural Ore for the very reason that an ore cannot be artificially synthesized.
Thus, the word 'Natural' used in the test report is nothing but an adjective to the noun
'Ore' and does in no way indicate that the goods are not concentrates. Secondly, it is
not required that the contents of BzOs should have been enhanced by the process of
calcination as per the technical literature discussed hereinabove. Accordingly, the fact
that the ore is not calcined will not have a bearing on the aspect whether the goods are
Ores or Concentrates. Thus, the test report of CRCL, New Delhi is not vocal to the
effect that the goods under consideration are not concentrates, as interpreted by the
Noticee. Resultantly, the argument of the Noticee fails to impress and also the reliance
on the various case laws cited in this regard is misplaced.

30.7 The above discussion reveals that M/s ET|MADEN have undertaken the process
of removal of gangue i.e. unwanted associated minerals and impurities. During this
process the percentage of BzOs content has been enhanced. Therefore, the goods
under consideration fall within the ambit of the term 'Concentrate' as defined in the
various technical literatures cited hereinabove and the Noticee's arguments to the effect
that the goods are covered under the category of 'Boron Ore' are not maintainable.

31. The Noticee has contended that classification of a product would be dependent
on its constituents and nature and not the claims made on the website and has placed
reliance on various case laws as mentioned at para 24 above. ln the instant case, the
subject goods have been classified by the Noticee under Chapter Sub-headlng
25280090 of the Customs Tariff Act, 1975(51 of 1975) as against the charges of the
Revenue to classify the same under Chapter Sub-heading 25280030 of the Customs
Tariff Act, 1975(51 of 1975). This indicates that there is no dispute regarding the main
heading 2528, but the dispute is merely in relation to the sub-heading. The relevant
entries as appearing in the Customs Tariff Act, 1975(51 of 1975) are reproduced under
for ease of reference:

Chapter
Head

Rate
of

Duty
2528 NATURAL BORATES AND CONCENTRATES THEREOF

(WHETHER OR NOT CALCTNED), BUT NOT
INCLUDING BORATES PREPARED FROIVI NATURAL
BRINE; NATURAL BORIC ACID CONTAINING NOT
I\4ORE THAN 85% OF H3 BO3 CALCULATED ON THE
DRY WEIGHT

252800 Natural borates and concentrates thereof (Whether or not
calcined), but not including borates separated from
natural brine; natural boric acid containing not more than
85 o/o of H3 BO3 calculated on the dry welght
Natural calcium borates and concentrates thereof
(whether or not calcined)
Others

25280030 KG | 1o%o
I

25280090 KG 10o/o

Description Unit

The test result of CRCL, Vadodara finds mention of the fact that the sample is
composed of oxides of Boron & Calcium. Also, the test result of the CRCL, New Delhi
specifies that the sample is a Natural Calcium Borate. There is no dispute regarding the
constituents of the goods under consideration and the test results also indicate that the
goods are Natural Calcium Borate. The Chapter Sub-heading 25280030 of the Customs
Tariff Act, 1975(51 of 1975) specifically covers both,'Natural Calcium Borates'as well
as 'Concentrates' as against the general entry 'Others' in Chapter Sub-headinE
25280090. Thus, in terms of the constltuents and nature of the goods under
consideration, the subject goods are covered under Chapter Sub-heading 25280030 of
the Customs Tariff Act, 1975(51 of 1975) which is a more specific description as against
the general description in Chapter Sub-heading 25280090 Accordingly, I find that going
by the principles classification on the basis of the constituents and nature of the goods,
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as contended by the Noticee and laid down in the case laws cited by the Noticee, the

looJs merit classification under Chapter Sub-heading 25280030 of the Customs Tariff

Act, 1975(51 of 1975)

32. As regards the issue of benefit of exemption is concerned, it has been contended

that Ore is J genus whereas concentrate is a species and is nothing but an enriched

,no pr"par"o-ore and as such 'ore' included 'concentrates' within its scope. The

exempflon under consideration pertains to the goods covered under sr. No. 1 '13 of

Notification No 12t2012-Cus, as amended (effective for the period prior to 1.7 2017)

and sr No. 1 30 of Notification No 50/2017-Cus (effective for the period 1 .7 2017

onwards). The description of the goods under both the above notifications is identical

inJ 1.," goods to which the exemption has been extended have been described as
,Boron oies'. lt is pertinent to note that goods classifiable under Chapter Sub-heading

25280030 of the customs Tariff Act, 1975(51 of 1975) cover both, 'Natural calcium

Borates' as well as 'concentrates of Natural calcium Borates',. ln other words, the said

entry includes two items viz. 'Natural Calcium Borates' as well as 'Concentrates of

Natural calcrum Borates',. The test report of oRCL, New Delhi specifies that Natural

calcium Borate is commonly known as 'Boron Ore',. Thus, chapter sub-heading

25280030 of the customs Tariff Act, 1975(51 of 1975) covers ',Boron ore' as well as
,concentrate of Boron ore'. The exemption under sr. No. 1 13 of Notification No.

12t2012-Cus, as amended and sr. No. 130 0f Notification No. 50/2017-Cus has been

extended only to the product'Boron Ore' and such specific description implies that the

exemption hjs not been extended to'Concentrates of Boron Ore'. At this juncture, it is

worthwhile to mention that it is a well settled law that an exemption Notification is to be

stric y construed in terms of the plain language employed and no stretching,. add ition or

deletitn of any words is permissible while interpreting the Notification The_tlon'ble

Supreme Couri, in the case of M/s Saraswati Sugar Mills reported at 2O11 (270) ELT

46i (SC), has taid down the following princrples pertaining to the interpretation of an

exemption Notification.

F.No. VI ll/ I 0-07/Pr.Commr/O&A 2020-21

An exemption Notification has to be strictly construed. The conditions

for taking benefit under the Notification are also to be strictly interpreted

When the wordings of Notification is clear, then the plain language of the

Notification must be given effect to. Bv wav of an interpretation or
truction, the Court cannot add or substitute anv word whilecons

construino the Notification either to qrant or denv exem tion.

found to satisfy the test by which it falls in the Notificatio

excluded from it by construing such Notification narrowly'

The Hon'ble supreme court, in the case of M/s Dilip Kumar & co. reported at 2018

(361) ELT 577 (SC) has reiterated the above principle wherein it has been observed as

under:

Courts are also not exPected to stretch the words of Notification or ad
The
dor

subtract words in order to grant or deny the benefit of exemption

Notification. tn Bombay Chemicals (P) Ltd. v. CCE ' (1e95) Supp (2) SCC

64 1995 (17) E.L.T. 3 (5.C.), a three Judge Bench of this Court held that

an exemption Notification should be construed strictly, but once an article is
n. then it cannot be

19. The well-settled principte is that when the words in a statute are clear,

plain and unambig uous and only one meaning can be inferred, the Courts

are bound to give effect to the said meaning irrespective of consequences

lf the words in the statute are plain and unambiquous it becomes
necessa to ex und th e in their natural and ordina
sense. Ihe words used declare the intention of the Legislature. ln Kanai

tii-Su, u. Paramnidhi Sadhukhan, AIR 1957 SC 907, it was held that if the

words used are capable of one construction only then it would not be open

to the courts to adopt any other hypothetical construction on the ground

that such construction is more consisfent with the alleged obiect and

policy of the Act.

52. To sum up, we answerthe reference holding as under'
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(1) Exemption notification should be interpreted strictly; the
burden of proving applicability would be on the assessee to shour
that his case comes within the parameters of the exemption clause
or exem ption notification.
(2) When there is ambiguity in exemption notification which is subject
to strict interpretation, the benefit of such ambiguity cannot be claimed by
the subject/assessee and it must be interpreted in favour of the revenue.
(3) The ratio in Sun Export case (supra) is not correct and all the
declslons which took similar view as rn Sun Export case (supra) stands
overruled.

32.1 ln the instant case, the entries at Sr. No. '1 '13 of Notification No 1212012-Cus, as
amended and Sr. No 130 of Notification No. 5012017-Cus Sr No.130 of Notification No
50/2017-Cus unambiguously points out to the fact that the same is applicable only to
'Boron Ores' ln light of the specific entry, there is no scope for insertion of the word
'Concentrate' to the entry. Had it been the intention of the legislate to grant
exemption to both,'Boron Ores' and 'Concentrates of Boron Ore', the same would
have been explicitly spelt out in the Notification as has been done in the case of
Gold Ore at Sr. No.133 and Nickel Ore at Sr. No.135 in Notification 50/2017-Cus.
Both the entries at Sr. Nos. 133 & 135 clearly describe the goods as 'Ores and
Concentrates'. As opposed to such entries, the entry at Sr. No.130 is restricted to
'Boron Ores' and therefore, it is clear that the said entry is not applicable to
'Concentrates of Boron Ore'. The Hon'ble Apex Court has expressly enunciated the
principle of law that there is no scope for addition or substitution of any words rn an
exemption Notification and therefore the argument of the Noticee as well as the case laws
cited to the extent that 'Ore' includes 'concentrates' within its scope is not sustainable so
far as the admissibility of benefit of exemption under a Notification is concerned
Accordingly, I find that the benefit of exemption under entries at Sr. No. 1 13 of
Notification No 1212012-Cus, as amended and Sr. No. 130 of Notification No 50/2017-
Cus Sr No.130 of Notification No.50/2017-Cus is not admissible to the goods under
consideration i.e. 'Concentrates of Boron Ore'.

33. The Noticee have contended that the Department cannot add words to the
exemption Notification and the entry did not refer to'boron ore in as extracted form' and
have referred to various case laws as listed at para 24 hereinabove. The instant case
does not deal with a situation wherein the exemption is being sought to be made
applicable only to the boron ore in an extracted form. The bone of contention is whether
the 'Concentrates of Boron Ore' qualify for the exemption or othemrise and not whether
the Boron Ore should be in the extracted form or otherwise. The Department has not
sought to add any words to the exemption Notification. Rather, the Department has
adhered to the principles of strict construction of an exemption Notification as already
discussed in the foregoing paras. Thus, the contention of the Noticee as well as the
case laws cited by them is misplaced.

34 lt has been submitted that Circular daled 17.2.2012 issued from F.No.
3321112U2-fRU clarified that the process of crushing and screening without special
treatment is not sufficient to convert an ore into a concentrate. ln this regard, it is to
mention that the said clarification has been issued in context of insertion of Chapter
Note in Chapter 26 of the First Schedule to the Central Excise Tariff which is evident
from the following text of the clarification:

ln Budget 2011, a Note was inserted in Chapter 26 of the First Schedule
to the Central Excise Tariff to deem the process of converting "Ores" into
"Concentrates" as a process amounting to manufacture. Both ores and
concentrates are classifiable under Chapter 26 and while the term'Ore' is
defined in Note 2 of the said chapter, the term 'concentrate'is not. HSIV
Explanatory Nofe spe// out the scope of the term "Concentrate" as under:

Primarily, the clarification is in relation to the Chapter Note pertaining to Chapter 26
whereas the goods under consideration are falling under Chapter 25. Further, the said
clarification revolves around the factual matrix as to which processes could be considered
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in relation to the term 'amount to manufacture'. Thus, the clarification is not squarely

applicable to the facts and circumstances of the case at hand

35. lt has been further argued that import of Ulexite by another importer viz. [Vl/s lndo

Borax and Chemicals Ltd. iannot have a bearing on the present case Reliance was

placed on the case law of I\//s classic tvlarble company Pvt. Ltd. reported al 2020-

:IloL-14Z2-CESTAT-[VIUM Primarily, it is to mention that the case of the Department

has not been built on the pillars of the case against M/s lndo Borax and chemicals
Ltd. The first and the foremost charge leveled in the Show Cause Notice is that the

goods imported by the Noticee were Concentrates of Boron Ore and as such not eligible

ior exemption unier Notification Nos. 12t2012-Cus and 5012017-Cus. The goods under

consideration have been tested and the technical specifications and the test reports of

the goods imported by the Noticee indicate that the said goods are concentrates of

Boro"n Ore. The said details have been expressly discussed hereinabove and the same

indicates that without reference to the case of M/s lndo Borax and Chemicals Ltd', the

case at hand is standing on its own legs. A mere analogy has been drawn from the case

of Mis lndo Borax and chemicals Ltd. to the effect that the ULEXITE Granular was a

categorised as a refined and concentrated product by M/s ETiMADEN despite the fact

that'the same contained lesser concentration of BzOs i.e. 30% as compared to their

product 'Ground colemanite' which is having minimum concentration of B2O3 at 40o/o

The test report of the producer in case of "uLExlTE" declared it as concentrated product

and the presence of higher percentage of Bzo: in case of Ground colemanlte supports

the stand that the same is a concentrate. Even without drawing the analogy of the case of

M/s. lndo Borax and Chemicals Ltd., the facts of the case at hand are independently

sufficient to.establish the case of the Department and the said case merely fortifies the

present case. Thus, the argument of the Noticee is not tenable

36. Noticee have submitted that the Show Cause Notice was invalid in absence of

challenge to the already assessed Bills of Entry and have placed reliance on the case

taws oitr//s tTC Ltd. reported at 2019 (368) ELT 216 and M/s Escorts Ltd reported at

(1994) Supp 3 SCC 86 in support of their claim. Both the said cases envisage a

situation wherein the claim of refund by the appellant is concerned. ln such cases, it has

been held that the importer could not claim refund without challenging the assessment

order. The facts of the present case deal with a demand under Section 28 of the

Customs Act, 1962, arising out of denial of benefit of exemption Notification, and are not

related to claim of refund by the Noticee Thus, the facts of the case laws cited by the

Noticee are different from the facts of the present case and the ratio of the said case

laws will not be applicable to the facts of the instant case. Further, I find that the

provisions for order for assessment and permitting clearance 91 ^S-o9dt. 
for home

consumption are governed under Section 47 of the customs Act, 1962. ln the case of

M/s Jain shudh Vanaspati Ltd. reported at 1996 (86) ELT 460 (sc), the-Hon'ble

Apex Court has held thai demand under Section 28 of the Customs Act, '1962 can be

issued without revising the order passed under section 47 oI lhe customs Act, 1962

and the relevant text of the said judgment reads as under:

tt is patent that a show cause notice under the provisions of section
28 ior payment of Customs duties not levied or short-levied or
.rroneouily refunded can be issued only subsequent t9 tle
clearance Lnder section 47 of the concerned goods. Fufther, section

28providestimetimitsfortheissuanceoftheshowcausenotice
thereundercommencingfromthe"relevantdate";"relevantdate"is
definedbysub-section(3)ofSection28forthepurposeofSection28to
be the date on which the order for clearance of the goods has been made

inacasewheredutyhasnotbeenlevied;whichistosaythatthedate
uponwhichthepermissibleperiodbeginstorunisthedateoftheorder
uiinder section 47. The High court was, therefore, in error in coming to
theconclusionthatnoshowcausenoticeunderSecfion2Scould
havebeenissueduntitandUn,esstheorderunderSecfion4Thad
been first revised under Section 130.
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The above order has been followed in a number of judicial pronouncements by the
CESTAT out of which the relevant text of the case of M/s Asia Motor Works reported
a|2020 (371)ELT 729 (T) is reproduced under

It has been argued by the Ld. Counsel for AMW that since the
assessrnen, has not been challenged, demand under Section 28
cannot be raised. ln this regard Ld. AR had relied on decision of Ld.
Apex Court in case of Jain Shudh Vanaspati Ltd. (supra) wherein it
has been held that the demand can be raised under Section 28 even
if challenging assessrnenf. Consequently this argument of Ld.
Counsel for AMW is rejected.

in view of the express order of the Hon'ble Apex Court, I find that the contentions of the
Noticee are liable to be set aside.

37 . lt has been contended that the assessments for the period f rom 1 .4.2020 to
15.10.2020 were provisional and demand under Section 28(4) o'f the Customs Act
cannot be raised when the assessment was pending finalisation. ln this regard, the
provisional assessment has been resorted to for the sole purpose that the matter
pertaining to admissibility of the exemption under Notn. No. 50/2017-Cus is under
examination. After the finalisation of the investigations, it has been found that the
Noticee is not eligible for the exemption under Notn. No 50/2017-Cus. The present
Show Cause Notrce seeks to put the Noticee to Notice as to why the exemption under
Notn. No. 5012017-Cus should not be denied This action is in the line of finalisation of
the assessment and the action that follows such finalisation is demand and recovery of
Customs Duty, if any, arising out of finalisation of assessment. Thus, the present Show
Cause Notice proposes both the actions viz. finalisation of assessment as well as
demand of Customs Duty and the demand is legally valid under the law. Thus, I find that
the contention of the Noticee fails the test of merit.

38. The Noticee has contended that the goods had been correctly declared by them
in the Bill of Entry, duly examined by the Department and none of the ingredients of
Section 2Bg) of the Customs Act, 1962 had been fulfilled and as such the extended
period of limitatron was not applicable. They have also placed reliance on various case
laws as listed at para 24 hereinabove in support of their claim. The first and the
foremost fact that needs to be appreciated is that the Noticee had declared the imported
goods under Chapter Sub-heading 28250090 which applies to Natural Borates and
Concentrates which are not covered under the Sub-headings 25280010,25280020 and
25280030. However, the test analysis of the goods established that the goods were
appropriately covered under Sub-heading 25280030. The very fact that the goods have
been declared by the Noticee under a general Sub-heading indicates that the element
of mis-statement has come into play. Further, the Noticee have declared the partial
description of the goods in the Bill of Entry in as much as they declared the goods as
'Boron Ore' instead of 'Concentrate of Boron Ore'. Declaration of partial description of
the goods is akin to suppression of the correct description of goods. The principles of
linguistic construction imply that a partial truth always hints at a partial untruth which is
withheld. By no figment of imagination it can be said that the Noticee was not aware
about the entire technical specifications of the goods that he has purchased. However,
the Noticee has opted to present only a part of the information in their declaration. The
Department has assessed the Bills of Entry on the basis of such partial declaration on
the part of the Noticee. lt is only owing to the fact that the goods were sent for analysis
to the competent authorities on the subject that the enhanced contents of BzOg in the
imported goods came to light. The facts that the imported goods were enriched in
contents of B2O3 came to light only after investigations in the matter were initiated. Thus, I

find that the Noticee have resorted to wilful mis-statement and suppression of material
facts regarding the correct description of the goods under consideration and thereby
wrongly availed of the benefit of exemption under Notification Nos. 1212012-Cus and
50/20'17-Cus and therefore, the elements of Section 28@) of the Customs Act, 1962 are
very much present in the instant case. The case laws cited by the Noticee envisage
circumstances wherein the ingredients of Section 2B(4) ot the Customs Act, 1962 did not
exist, however, the present case involves such ingredients of wilful mis-statement and
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suppression of material facts. Thus, the ratio of the case laws cited by the Noticee is not

appiicable to the case at hand and the argument of the Noticee fails to impress.

39. ln view of the above discussions, lfind that the benefit of exemption under

Notification Nos 1212012-Cus and 50/2017-Cus is not admissible to the Noticee and the

differential customs Duty amounting to Rs. 2,57,73,3841 (as detailed in Annexure A-7 to

the Show cause Notice) is liable to be demanded and recovered from the Noticee

alongwith interest in terms of the provisions of Section 28AA of the Customs Act. 1962'

Furtier, the said Customs Duty has been short-paid on account of wilful mis-statement

and suppression of facts and t'herefore the extended period of limitation as provided for

under section 2B(4) of the customs Act, 1962 is applicable. Resultantly, the Noticee have

rendered themseives liable to penalty in terms of the provisions of Section 1 144 of the

customs Act. 1962. The show cause Notice also proposes imposition of penalty under

Section 112(4 & (b) of the customs Act, 1962 on the Noticee. However, the 5"' proviso

to Section 114Aof ihe Customs Act, 1962 provides that penalty under Section 112 shall

not be levied if penalty under section 1 '144 of the customs Act, '1962 has been imposed

and the same reads as under:

Providedalsothatwhereanypenattyhasbeenleviedunderthis
section, no penatty shatl be levied under section 112 or section 114'

I have already found that the Noticee is liable to penalty under section 1 144 of the

customs Act, 1 962 and therefore, the penalty under Sections 112(a) and 1 12(b) of the

Customs Act, 1962 is not imposable in terms of the Sth proviso to Section 1 14A of the

Customs Act, 1962.

40. The Noticee has submitted that the goods had been correctly described by them

which was confirmed by the report of oRCL, New Delhi and as such the goods were not

liable to confiscation under Section 1 11(m) of the Customs Act However, the foregoing

discussion reveals that the Noticee has resorted to incorrect description of the goods

and thereby the goods fall within the mischief of section 111(m) of the customs Act and

are liable to confiscation. Further, it has been contended that in the case of Nil/s Bussa

overseas & Properties P Ltd. reported al 2oo4 (163) ELT 304 (Bom) itwas held that

once goods are cleared for home consumption they cease to be imported goods and

conseiuently are not liable to confiscation under Section 1'1 '1 of the Customs Act. The

said decision has taken into consideration the term 'imported goods' as defined under

section 2(25) ol the customs Act, 1962 which keeps the goods cleared for home

consumption out of the ambit of the definition. The same is evident from the following

text of the judgment:

The first submisslon of the learned counsel is that the goods impofted

under 45 consig nments were cleared for home consumption on the

petitioners executing ITC bonds as required under sub-section (1) of
Section 1 43 of the Act. The learned counsel urged that once th oods

are cleared for home consumption, then the qoods covered bv the

ionments cease to be imported qoods in accordance with thecons
definition of expression'imported qoo ds' under Secllon 2 of the Act and

consequently such goods are not lia
considerable merit in the submission of

ble for confiscation.
the learned counsel.

There is
The ods

lose its characte of importe d ooods on beina oranted clearance for home

consumotion and thereafter the power to confiscate can be exercised only

ln cases where the order of clearance is rev ised and cancelled

The above text of the ruling indicates that the goods have not been held liable for

confiscation for the sole rea-son that such goods are not covered under the ambit of
,imported goods'. The proposal for confiscation in the said case was under section

1 11(d) of the Customs Act, 1962 which reads as under:

(d) any goods which are imported or attempted to be impofted-or are
'biought *ithin the lndian customs waters for the purpose of being

impirted, contrary to any prohibition imposed by or under this Act or any

other law for the time being in force;
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The above indicates that 'imported goods' are liable to confiscation in terms of the
provisions of clause (d) of Section 1 1 1 of the Customs Act, 1962 and the judgment in
the case of M/s Bussa Overseas & Properties P Ltd. supra had been thus rendered in
favor of the appellants since the goods were not covered under the ambit of imported
goods'. However, in the instant case, the provisions of clause (m) of Section 111 of the
Customs Act, 1962 have been invoked and the said clause does not specify that only
'imported goods'are liable to confiscation as is evident from the text of the said clause
which has been reproduced under:

(m) any goods which do not correspond in respect of value or in any
other particular with the entry made under this Act or in the case of
baggage with the declaration made under section 77 in respect thereof, or
in the case of goods under transhipment, with the declaration for
transhipment referred to in the proviso to sub-section (1) of section 54;

The phrase used in clause (m) is 'any goods' as against the word 'imported' used in
clause (d) of Section 1'l 1 of the Customs Act, 1962. The language employed in the
clause (d) indicates that the criteria laid down for confiscation applies to 'imported
goods'whereas, the language employed in clause (m) indicates that the criteria laid
down for confiscation applies to 'any goods'. Thus, the facts in the case law of [Vl/s
Bussa Overseas & Properties P Ltd. supra are on a different footing than the facts of the
case at hand and as such the ratio of the said case law will not be applicable to the
facts of the present case.

40.1 ln terms of the provisions of Section 111(m) of the Customs Act, 1962, goods
brought from a place outside lndia which do not correspond in respect of any particular
with the entry made are liable to confiscation. The text of the relevant statute is
reproduced under:

SECIiON 111. - The following goods brought from a place outside
lndia shall be liable to confiscation : -(a)
(b)
(m) any goods which do not correspond in respect of value or in
any other particular with the entry made under this Act or in the case of
baggage with the declaration made under section 77 in respect thereof, or
in the case of goods under transhipment, with the declaration for
transhipment referred to in the proviso to sub-section (1) of section 54;

ln the instant case, there is no dispute that the goods under consrderation have been
brought from a place outside lndia and the same have not been correctly described in

the Bill of Entry. Therefore, the goods under consideration are liable to confiscation in
terms of the provisions of Section 111(m) of the Customs Act, 1962. However, the
goods are not physically available for confiscation and in such cases redemption fine
is imposable in light of the judgment in the case of M/s Visteon Automotive
Systems lndia Ltd. reported at 2018 (009) GSTL 0142 (Mad) wherein the Hon'ble
High Court of Madras has observed as under:

The penalty directed against the importer under Section 112 and
the fine payable under Section 125 operate in two different fields.
The fine under Section 125 is in lieu of confiscation of the goods.
The payment of fine followed up by payment of duty and other
charges leviable, as per sub-section (2) of Section 125, fetches
relief for the goods from getting confiscated. By subjecting the
goods fo payment of duty and other charges, the improper and
irregular importation is sought to be regularised, whereas, by
subjecting the goods to payment of fine under sub-section (1) of
Secfion 125, the goods are saved from getting confiscated. Hence,
the availability of the goods is not necessary for imposing the
redemption fine. The opening words of Section 7 25, "Whenever
confiscation of any goods is authorised by this Act....", brings out
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the point clearly. The power to impose redemption fine springs
from the authorisation of confiscation of goods provided for under
Secfion 1 11 of the Act. When once power of authorisation for
confiscation of goods gets traced to the said Section 111 of the
Act, we are of the opinion that the physical availability of goods is
not so much relevant. The redemption fine is in fact to avoid such
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conseguences ftowing from Section 111 only. Hence, the payment
of redemption fine saves the goods from getting confiscated.
Hence, their phv sical availabilitv does not have anv siqnificance

accordingly answer question No. (iii)'

41 . lt was also contended that penalty under section '1 12 of the customs Act was not

imposable since the goods were not liable to confiscation. Though such argument is not

acceptable in the initant case in light of the discussion at paras 40 & 40.1 above, I

refrain from a lengthy discussion on the same in light of the fact that penalty under

sections 1 12(a) and 1 I 2(b) of the customs Act, 1962 is not imposable in the instant

case as discussed at para 39 hereinabove.

42. The Show cause Notice proposed penalty under section 1'14AA of the customs

Act, 1962 on the Noticee. The Noticee has contended that penalty under section 114AA

of the Customs Act, 1962 was not imposable in view of the purpose for inserting Section

114AA which has been laid down by the standing committee on Finance (2005-06).

The rationale for introd uction of section 1 14AA of the customs Act, '1 962 has been

specified at para 63 & 65 of the Twenty Seventh Report of the standing committee on

Finance (2005-06) in relation to The Taxation Laws (Amendment) Bill, 2005 as under:

63. The information furnished by the fulinistry states as follows on the
proposed provision:
"section 114 provides for penalty for improper exportation of goods.

for imposition of redemption fine under Sec tion 125 of the Act. We

Howeve r. there have been instances where expoft was on paper onl andV

no qoods had ever cros sed the border. Such serious manipulators could

escape enal action even when no qoods were actuallv exported. The

lacuna has an added dimension because of various expoft incentive
schemes. To provide for oenaltv in such cases of false and incorrect

declaration of material particulars and for qivinq false statements,
declarations . etc. for the pu rpose of transaction of b iness under the

Customs Act . it is oropo sed to provide ex,oress/v lhe DO we r to levv enaD Itv

up to 5 times the value of ooods. A new section 114 AA is proposed to be

inserled after section 1 14A

65. The l\linistry also informed as under:
"The new Secflon 114AA has been proposed consequent to the detection
of several cases of fraudulent exports where the expotts were shown only
on paper and no goods crossed the lndian border. The enhanced penaltv

rovision has been osed considerin the serious frauds bein

committed as no ooods are beina exported. but oaoers are beina created
for availinq the number of benefits under various expott Promotion

schemes. "

The above clearly indicates that the intent of insertion of Section 114AA of the Customs

Act, 1962 was to provide penalty for serious frauds where no goods were exported but

only papers were created to avail the benefits of the export promotion schemes. Thus, I

find that penalty under Section 1'14AA of the Customs Act, 1962 is not imposable on

Noticee in as much as the facts of the case do not envisage a situation concerning

fictitious export of goods.

43. The Show Cause Notice proposes imposition of penalty under Section 1 '17 of
Customs Act, 1962 on the Noticee. ln this regard it has been contended that Section 117

of Customs Act, '1962 was not sustainable since penalty was already proposed under
other sections. ln this regard it is to mention that the Noticee had not declared that they

were related business entity to their supplier viz. M/s Asian Agro Chemical
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Corporation. No other penalty has been prescribed for such contravention and
therefore the Noticee are liable to penalty under Section 1 17 of the Customs Act, 1962.

44 The Show Cause Notice proposes imposition of penalty under Section 112(a) & (b)
of Customs Act, 1962 on Shri Girish Mehta lt has been contended that the demand
itself was not sustainable and as such the proposal to impose penalty on him was not
sustainable. The said argument does not hold good in light of the fact that the demand
has been found to be sustainable as discussed hereinabove. Further, rt has been
argued that the goods were not liable to confiscation and as such penalty was not
imposable. The discussions at para 40 and 40.1 hereinabove clearly indicate that the
goods are liable to confiscation and accordingly, the argument of Shri Girish Mehta is
not sustainable. Noticee has relied upon the case of M/s Bussa Overseas & Properties
P Ltd reported ai 2004 (1463) ELT 304 (Bom) to argue that the goods are not liable to
confiscation. However, my discussions at para 40 hereinabove on this aspect are
equally applicable to the case of Shri Girish Mehta. lt has been contended that Show
Cause Notice did not specify whether clause (a) or (b) of Sectron 112 was applicable to
him which amounts to violation of principles of natural justice. The facts of the case
reveal that Shri Girish Mehta had omitted to correctly declare the subject goods which
leads to the act of omissron which rendered the gold liable to confiscatton and such a
situation is covered under the provisions of Section 112(a) of the Customs Act, 1962
Further, he was actually involved in acquiring possession of, depositing, keeping the
subject goods which is covered under the provisions of Section 112(b) of the Customs
Act, 1962. Accordingly, the specific provisions have been mentioned in the Show Cause
Notice in as much as his actions are covered under both, Sectrons 112(a) and 112(b) of
the Customs Act, 1962. Therefore, hts argument is not maintainable and also the
reliance on the case of M/s Amrit Foods reported at 2005 (190) ELT 433 (SC) is
m isplaced.

44.1 lt has been contended that penalty under Section 1 12(b) can be imposed only
when mens rea is proved beyond reasonable doubts. The above discussions make it
amply clear that the Noticee had made an incorrect declaratron regarding the
description of the goods imported and thereby contravened the provisions of law by
virtue of which the sublect goods were liable to confiscation and also the benefit of
exemption was wrongly claimed. Shri Girish Mehta is the Director of the Noticee and
is responsible for the legal compliances to be made by his firm. Thus, it was
incumbent upon him to have correctly described the goods and ascertain the
admissibility of the exemption Notification. However, Shri Girish Mehta has failed to
discharge such obligation cast upon him and thereby abetted in the act of rendering
the sublect goods liable for confiscation. Therefore, lfind that Shri Girish Mehta has
made himself liable to penalty under Section 112(a)&(b)(ii) of the Customs Act,1962.

45 The Show Cause Notice proposed penalty under Section 114AA ol the Customs
Act, 1962 on Shri Girish Mehta. lt has been contended that penalty under Section
1 14AA of the Customs Act, 1 962 was not imposable in view of the purpose for inserting
Section 1'14AA which has been laid down by the Standing Committee on Finance (2005-
06). The detailed discussion at para 42 hereinabove on this aspect is equally applicable
to the case of Shri Girish Mehta and accordingly, I find that penalty cannot be
imposed on him under Section 114AA of the Customs Act, 1962

46 The Show Cause Notice proposes imposition of penalty under Section 1 17 of
Customs Act. 1962 on Shri Girish Mehta. lt has been contended that Section 1 17 of
Customs Act, 1962 was not sustainable since penalty was already proposed under other
sections. ln this regard it is to mention that Shri Girish Mehta failed to ensure
declaration that they were related business entity to their supplier viz. M/s Asian Agro
Chemical Corporation. No other penalty has been prescribed for such contraventjon
and therefore the Shri Girish Mehta is liable to penalty under Section 117 of the
Customs Act, 1962.

47 Penalty under Section 112(a) & (b) of the Customs Act, '1962 has been proposed
on M/s Steadfast lmpexp. They have contended that they had declared the description
and classification of goods in Bill of Entry on the basis of the documents made available
by the importer and the facts of the case facts did not reveal an element of mens rea on
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their part. M/s Steadfast lmpexp are working in the capacity of a Customs House Agent

and a huge amount of responsibility regarding the declarations to be made before the

Customs 
-authorities has been saddled upon them. ln the instant case, it was the

responsibility of M/s Steadfast lmpexp to ascertain the actual nature of the goods and

file a correci declaration thereof. They cannot simply argue that they have merely acted

as post-men and filed the declarations and classification of the goods as communicated

by ihe importer. lt is their responsibility to go through all the available technical literature

so as to arrive at the actual nature of the goods for the purpose of proper classification

and the effective rate of Customs Duty. ln the instant case, M/s Steadfast lmpexp have

failed to discharge the onus case upon them and thereby rendered the goods liable to

confiscation. Further, it has been argued that no proceedings had been initiated against

them under the customs Broker Licensing Regulations, 2013. ln this regard, lfind that

section 112 of lhe customs Act, 1962 applies to 'any person' who is covered under the

mischief thereof and nowhere stipulates that the same would not be applicable in

absence of initiation of proceedings under the Customs Broker Licensing Regulations,

2013. They have also submitted that the results of the re-test are to be considered

without prejudice to the results of the first test as per the clarification of the Board vide

circular ruo. eolzotz-cus dated 187 2017. |n this regard it is to mention that the

discussions at para 30.6 hereinabove leave no room for doubt that the result of the re-

test has not been ignored. Accordingly, lfind that the arguments advanced by M/s

Steadfast lmpexp are not maintajnable and they are liable to penalty in terms of the

provisions of Section 1 12(a)(ii) of the Customs Act"l 962'

48. ln view of my above findings, I pass the following order:

ORDER

a)

b)

c)

d)

e)

0

I reject the classification of the goods viz. "Ground colemanite (Bzo: 40%) Natural

Boron Ore" (as detailed in Annexures A-1, A-2, A-3, A-4, A'5 & A-6 to the Show

cause Notice) under chapter sub-heading 25280090, as declared by the Noticee,

and order that the goods are correctiy classifiable under chapter sub-heading

25280030 as "Natural Calcium Borate and concentrates thereof";

I disallow the benefit of the exemption of Basic Customs Duty (BCD) under (i)

Notification No.12t2012-Cus dated 17.03.2012, as amended (sr. No. 113)

[effective for the period upto 30.06.2017] and (ii) Notification No.50/2017-Cus

dated 30.06.2017, as amended (Sr.No,,130) [effective for the period 01 ,07'2017

onwardsl:

I confirm the demand of differential customs duty amounting to Rs. 2,57,73,384/-

(Rupees Two Grore Fifty Seven Lakh Seventy Three Thousand Three

hundred Eighty Four Onlyi as detailed in Annexure A-1, A-2, A-3, A-4, A-5, A'6

to the Shoi iause NotiCe and order recovery of the same in terms of the

provisions of section 2B(8) read with section 28(4) of the customs Act, 1962,

I hold the goods, as detailed in Annexure A'1, A'2, A'3, A'4, A'5, A'6 and

consolidatea in A-7 to the Show Cause Notice, valued at Rs. 46,28,40,366/-, liable

to confiscation in terms of the provisions of section 1 1 1(m) of the customs Act,

1962 and impose redemption Fine of Rs. 4,62,84,100/- (Rs' Four Crore Sixty

Two Lakhs Eighty Four Thousand one Hundred only) in lieu of confiscation in

terms of Section 1 25(1) of the Customs Act, 1 962;

I order recovery of interest in terms of the provisions of section 28AA of the

Customs Act, 1962 on the above confirmed demand;

lrefrainfromimposingpena|tyonM/sRajBoraxPvt'Ltd'underSectionll2(a)&
(b) of the Customs Act, 1962.

I impose penalty of Rs. 2,57,73,384/- (Rupees Two Crore Fifty Seven Lakh

Seventy ihr"" ihorsrnd Three Hundred Eighty Four Only) on M/s Raj Borax

Pvt. Ltd. in terms of the provisions of Section 114A of the customs Act, 1962

However, in view of the first and second proviso to section 114A of the customs

s)
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Act, 1962, tf the amount of Customs Duty confirmed and interest thereon is paid
within a period of thirty days from the date of the communication of this Order, the
penalty shall be twenty five percent of the Duty, subject to the condition that the
amount of such reduced penalty is also paid within the said period of thirty days,

h) I refrain from imposing penalty on M/s Raj Borax Pvt. Ltd. under Section 114AA
of the Customs Act,1962;

i) | impose a penalty of Rs. 2,00,000/- (Rupees Two Lakhs only) on M/s Raj Borax
Pvt. Ltd. in terms of the provisions of Section 117 of the Customs Act,1962,

j) I order vacating of the protest lodged by M/s Raj Borax Pvt. Ltd. and order
appropriation of the Customs Duty of Rs. 26,48,444/- (Rs. Twenty Six Lakhs
Forty Eight Thousand Four Hundred Forty Four only), paid under protest,
towards the above confirmed demand:

k) I impose a penalty of Rs. 25,77,300/- (Rupees Twenty Five Lakhs Seventy
Seven Thousand Three Hundred only) on Shri Girish Mehta in terms of the
provisions of Section 112(a)&(b)(ii) of the Customs Act, 1962. However, in view of
theprovisotoSection 112(ii) of theCustomsAct, 1962, if theamountof Customs
Duty confirmed and interest thereon is paid within a period of thirty days from the
date of the communication of this Order, the penalty shall be twenty five percent of
the penalty determined above;

l) | refrain from imposing penalty on Shri Girish Mehta under Section 114AA of the
Customs Act,1 962;

m) I impose penalty of Rs. 1,00,000/- (Rs. One Lakh only) on Shri Girish Mehta in
terms of the provisions of Section 117 of the Customs Act, 1962;

n) I impose a penalty of Rs. 25,77,300/- (Rupees Twenty Five Lakhs Seventy
Seven Thousand Three Hundred only) on M/s Steadfast Impexp in terms of the
provisions of Section 112(a)&(b)(ii) of the Customs Act, 1962. However, in view of
the proviso to Section 112(ii) of the Customs Act, 1962, if the amount of Customs
Duty confirmed and interest thereon is paid within a period of thirty days from the
date of the communication of this Order, the penalty shall be twenty five percent
the penalty determined above

(Lalit Prasad)
Commissioner

BY Speed Post / Email

F. No. Vl I l/1 0-07 lPr Commr/O &N2020-21 Date: 8.12.2021

To,
lV/s Raj Borax Pvt Ltd,
C-1-240211, GIDC, Sarigam, Tal. Umbergaon,
Valsad, Gujarat.

Shri Girish Mehta, Director of M/s Raj Borax Pvt Ltd,
C-1-240211, GIDC, Sarigam, Tal. Umbergaon,
Valsad, Gujarat

lV/s. Steadfast lmpexp,
A/301-302, Sidharth Annex-3, Nr Plazo Hotel,
NH 8, Vemali, Vadodara

1

2

3

41.

)



F.No. Vlll/ I 0-07iPr.Commr/O&A/2020-2 I

Copy to:-

The Chief Commissioner of Customs, Gujarat Customs Zone, Ahmedabad

The Additional Commissioner, Customs' TRC' HQ, Ahmedabad

The Deputy Commissioner of Customs, Customs House Hazira, Surat

The Deputy Commissioner of Customs, SllB, S u rat.

The Superintendent, System, Customs, HQ (in PDF format) for uploading the order

n the website of Ahmedabad Customs Comm issionerate
Guard File
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